























THE LAW REPORTER. 





OCTOBER, 1841. 


REMARKABLE TRIALS. — No. IV. 


HIGH TREASON— CASE OF JACOB LEISLER. 


Tue accession of James II. to the throne of England, in 1685, 
was regarded with the liveliest satisfaction by the people of New 
York, who had reason to expect important benelits from one whom 
they had regarded as their friend and patron. But they soon found 
that the king had entirely forgotten, or violated without hesitation, the 
promises he had made under the titles of York and Albany. Their 
disappointment was the greater, as it soon became apparent that 
James was determined to make the religion of Rome predominant 
throughout all his dominions. His bigotry prompted him to deliver 
up the Indians of the five nations to the influence of the French 
jesuits, and the French authorities in Canada undertook with great 
zeal to chastise, or debauch by intrigue, the tribes who had preferred 
the English alliance to their own. 

Dongan, the governor of New York, himself a Roman catholic, 
resisted the intrusion of the French priests into the settlements of the 
Indians, and, having incurred the displeasure of his royal master, 
through the repeated complaints of the court of France, he was or- 
dered to deliver up his charge to Sir Edmund Andros, the governor 
of Massachusetts. New York was thus subjected to the rule of its 
ancient tyrant, and the people were mortified at the annexation of the 
province to the government of New England. 
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In the midst of these discontents, intelligence was received of the 
invasion of England by the prince of Orange, and of the accession 
of William and Mary to the throne. Notwithstanding the government 
of Andros had been terminated by a successful insurrection at Boston, 
the local authorities of New York indicated a hesitation to comply 
with the general revolution. Nicholson, the lieutenant governor, re- 
fused to proclaim William and Mary, and even despatched a letter to 
governor Bradstreet, at Boston, commanding the instant release of 
Andros, and the suppression of the insurrectionary rabble, who had 
presumed to put him in confinement. A large party broke out into 
open discontent at this state of things, and found a chief in Jacob 
Leisler, a merchant of respectable standing, and a zealous friend of 
the protestant cause, who had formerly suffered imprisonment by the 
order of Andros for opposing one of his illegal acts while governor of 
New York. 

The immediate occasion of the revolt was a report im May, 1689, 
that the papists intended to attack and massacre the people while at 
church in the fort, and declare for James I]. ‘The people assembled 
in a tumultuous manner, seized upon the fort, which the five captains 
of the trainbands agreed to keep, each in his turn. A committee of 
safety was chosen for the immediate government of the province, who 
signed an agreement to adhere to the prince of Orange, and, with 
their lives, to support the protestant religion. ‘The captains of militia 
formed a part of this committee, and Leisler' was regarded as the 
principal in point of age, standing, and mercantile credit. Their 
declaration, published to the world, avowed their purposes. ‘“ As 
soon as the bearer of orders from the prince of Orange shall let us 
see his power, then without delay we do intend to obey, not the 
orders only, but also the bearer thereof.” 

The times demanded a leader who possessed the knowledge, ad- 
dress, and firmness of a veteran statesman. Jacob Leisler had none 
of these. A simple burgher of New York, his education and knowl- 
edge of the world were not such as to fit him for the trying emergen- 
cies in which he was placed. In assuming power, he rested chiefly 
for his support upon the less educated classes of the Dutch ; English 
dissenters were not heartily his friends. The large Dutch landholders, 
many of the English merchants, the friends of the English church, 
the cabal that had grown up round the royal governors, were his wary 
and unrelenting opponents. But his greatest weakness was in himself. 
Too restless to obey, and too passionate to command ; as a, presby- 





' Hutchinson relates, that a short time before this open revolt, one of Leisler's 
ships arrived in New York with wines, on which the duties amounted to one hundred 
pounds, which he refused to pay, “ the collector being a papist, and there being no 
legal authority to receive it.” Soon after, he excited the people on the east end of 
Long Island to march to New York to obtain possession of the fort to prevent its 
being delivered up to foreigners. When within twelve miles of the city, the lieu- 
tenant governor induced them to return to their homes. 
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terian he was averse to the church of England ; as a man of middling 
fortunes to the aristocracy ; while, as a Dutchman, and a calvinist, he 
was an enthusiast for William of Orange.’ 

Massachusetts and Connecticut gave countenance to his measures, 
and his authority was soon generally acknowledged by the middle 
and lowerclasses. Nicholson, the lieutenant governor, fled to England, 
and Courtlandt, the mayor of the city, Colonel Bayard, and others 
of his council, “‘ gentlemen of figure,” unable to brook the ascendancy 
of a man, “ mean in his abilities, and inferior in his degree,” retired 
to Albany and seized the fort there, declaring that they held it for 
William and Mary, but would maintain no connexion with Leisler. 
Each party now professed allegiance to the same sovereign, and de- 
nounced the other as rebels. Leisler sent Milborne, his son-in-law, 
to Albany to demand the surrender of the fort, which was refused. 
Afterwards letters were received from England, addressed to Nichol- 
son, or, in his absence, to “such as, for the time being, take care 
for preserving the peace and administering the law” in New York. 
After some slight hesitation on the part of the messenger, occasioned 
by the attempts of the party at Albany to obtain possession of the 
despatches, they were delivered to Leisler. ‘They contained a com- 
mission to Nicholson, “ to do every thing appertaining to the office of 
lieutenant. governor, according to the laws and customs of New York 
until further orders.” Nicholson having left the province, Leisler 
considered the commission as directed to himself, and esteemed his 
authority to have received the royal sanction. By advice of the com- 
mittee of safety, he now assumed the title of lieutenant governor. To 
add strength to his party, a convention was summoned of deputies 
from all the towns to which his influence extended, and various regu- 
lations were adopted for the témporary government of- the province. 

Bayard, a member of the Albany convention, being found in New 
York, was arrested and imprisoned for high misdemeanors, and for 
certain libellous writings, containing ‘ execrable lies and pernicious 
falsehoods.” ‘The convention at Albany was dissolved ; the members 
took refuge in the neighboring colonies, and there was soon no open 
and organized opposition to Leisler’s authority. But success was 
more dangerous to the popular chief than adversity. His vindictive 
rashness, his want of experience, and more than all, the failure of 
some of his important measures of government, and the imposition 
of taxes, were rendering him unpopular with the people. ‘‘ Destitute 
of equanimity, his failure was inevitable.” The king had received 
Leisler’s messenger in a flattering manner 5 but Nicholson, who had 
arrived in England, contrived to poison the royal ear against the man 
who first raised the standard of the revolution in New York, and 
Leisler vainly waited for any express confirmation of his power, or 
thanks for his efforts in the cause of his sovereign. 





1 Bancroft’s History of the United States, iii. 51. 
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Sloughter was appointed governor in 1689, but remained in Eng- 
land a considerable time afterwards. Meanwhile, Ingolsby, who bore 
a commission as captain, arrived in New York, in January, 1691, in 
the ship Beaver. He announced the appointment of Sloughter as 
governor, and called for a surrender of the fort. Leisler demanded 
to see his commission, or order from the ministry or governor ; he re- 
fused submission to a man who bore no letters or orders from England, 
and issued a proclamation that on the arrival of the governor, the 
government should be cheerfully surrendered up to him. Ingolsby 
issued a counter proclamation, and besieged the fort. ‘Thus the aris- 
tocratic party, the determined and wary enemies of Leisler, obtained 
a leader in an officer of the king. 

On the arrival of the governor, in March, 1691, he sent Ingolsby 
to demand the surrender of the fort. Leisler’s fears for his safety, or 
his love of power, overcame his prudence, and he refused to obey, 
thus giving his enemies a pretence for his destruction, which other- 
wise they would have vainly sought in all his acts. A second de- 
mand was made, but Leisler knew that his enemies had obtained the 
ear of the governor, and, in the effort of folly and despair to secure 
his own safety, he still hesitated, but sent messengers to the gover- 
nor, who were immediately seized as rebels. Leisler now abandoned 
the fort, and was seized and thrown into prison, together with his son- 
in-law and several of his adherents. 

The prisoners were immediately brought to trial before a special 
court of oyer and terminer. Six of the inferior insurgents were con- 
victed of high treason, and were subsequently reprieved. Leeisler 
and Milborne denied to the governor the power to institute a tribunal 
for judging his predecessor, and vainly appealed to the king. The 
trials proceeded before a tribunal, erected for the purpose of giving 
the sanctions of the law to the determinations of power. Joseph 
Dudley,’ the chief justice, had been expelled from Boston by the 
same general revolution to which Leisler owed his elevation. How 
could the latter expect a favorable appreciation of his conduct from a 
tribunal, erected by his enemies, and occupied by an exasperated 
antagonist? Refusing to plead to the charge against him, he was 
convicted by the jury, and was condemned to death with Milbourne 
as a rebel and a traitor. 





! He was a native of Massachusetts, and held several offices of trust there. He 
was a judge at the time of the revolution in 1689, when he was imprisoned, and was 
sent to England with Andros. In the following year he was appointed chief justice 
of New York. He was subsequently lieutenant governor of the isle of Wight, and a 
member of parliament. He returned to Boston in 1702, as governor of Massachu- 
setts. No citizen of New England enjoyed so many public honors and offices. He 
was a learned man, and, in private life was amiable, dignified, and elegant in his 
manners. His conduct at the trial of Leisler is a blot on his character, and was 
the ground of severe charges against him in England. He died in Roxbury, Mas- 
sachusetts, in 1720, at the age of 70. 
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The governor hesitated to destroy the men, who first raised the 
standard of William of Orange and protestantism. ‘‘ Certainly never 
greater villains lived,” he wrote; but he “resolved to wait for the 
royal pleasure, if by any other means than hanging he could keep 
the country quiet.”” But the enemies of Leisler were bent on his 
death. They invited Sloughter to a feast, and, when his reason was 
drowned in his cups, he was prevailed on to sign the death warrant ; 
before he recovered his senses, the prisoners were executed. 

On the sixteenth of May, 1691, amidst a drenching rain, Leisler, 
with his son-in-law, Milbourne, was led to the gallows. Parting with his 
wife Alice, and his numerous family, he met his death with fortitude, 
and as became a christian. At the place of execution, after praise 
to God, he expressed his sense of his dying state, and submitted him- 
self before a just God with humility and hope. He avowed, that, at 
the request of a committee, chosen by the major part of the inhab- 
itants of the province, he had taken upon him, “ to the great grief of 
relations to be left behind,” weighty matters of state, “‘ requiring a 
more wise, cunning, and powerful pilot to govern ;” an undertaking 
for which his motives were the protestant interest, ond the establish- 
ment of the government of William and Mary. It was true, he said, 
that in this endeavor for the public good, several enormities had been 
committed against his will. He had longed to see a governor sent, 
to put a period to the disorders existing ; some of which, on his part, 
were committed through ignorance, some through jealous fear, some 
through misinformation and misconstruction, and some through rash- 
ness or passion. For all his offences, he asked pardon of God, and 
of all persons offended. His enemies he forgave, and prayed that all 
malice might be buried in the grave. 

He enjoined upon his friends to forget any injury done to him. He 
prayed for the good of the province, and, as his last words, declared, 
that, as to the matter for which he was condemned, his purpose was 
for the good of his fellow creatures, according to the understanding 
and ability which he possessed, by preventing popery and upholding 
the government of William and Mary. He concluded a prayer for 
all in authority, by one for comfort for his own afflicted family, and 
he asked for them the charity of all, and their prayers for himself. 

Being asked, by the sheriff “if he was ready,” he said “ yes,’ 
and requested that his corpse might be delivered to his wife, and, as 
his family had been educated as christians, he hoped they would act 
as such. Turning to Milbourne,’ he exclaimed, “why must you die? 
you have been but as a servant, doing my will; and, as I ama dying 





' Milbourne had not the patience and submission of his: father-in-law. Seeing 
Livingston, one of his enemies, in the crowd, he exclaimed : “ you have caused my 
death ; but, before God's tribunal, I will implead you for the same.’ Being asked 
whether he would not bless the king and queen, he answered: “ it is for the king 
and queen [ die, and for the protestant religion.” 
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man, I declare before God and the world, that what I have done, 
was for king William and queen Mary, the defence of the protestant 
religion, and the good of the country. Having again professed his 
reliance on God, he signified his readiness to depart, and his suffer- 
ings were soon ended. 

The populace, overawed by the soldiers, were dreadfully agitated by 
this painful spectacle. The shrieks of fainting women were terrible 
to hear; and the torrents of rain added to the gloom and horror of 
the scene. When the prisoner was dead, his garments were cut in 
pieces by the crowd, and his hair was divided as the precious relics 
of a martyr. At the same hour, and in the same town, the members 
of the council and the judges were revelling in beastly triumph, and 
with them the governor, insensible at his cups, was delayed until 
the execution was over ! 

Thus perished Jacob Leisler, a victim to party malignity. The 
first to raise the standard of William and Mary, he was the first to 
suffer as a traitor. ‘The appeal to the king, which had been denied 
him during his life, was prosecuted after his death by his son. It was 
held that the forms of law had not been broken in the condemnation, 
but his estate was restored to his family, and an act of parliament, 
vainly resisted by the judge who condemned him to die, did justice 
to his memory by reversing the attainder. His violence and incompe- 
tency were forgotten in sympathy for the injustice of his death. His 
friends afterwards formed a powerful and ultimately a successful party ; 
and one of his principal enemies was himself condemned, by a court 
erected for the occasion, as a rebel and a traitor. 
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Supreme Court of Pennsylvania, May Term, 1841, 


Bayarp v. Suunk AND Bowman. 


A bona fide payment in the notes of a broken bank, discharges the debt. 


Therefore, where a debtor had innocently nes such notes in satisfaction of a fieri 
facias in the sheriff's hands, it was held in an amicable scire facias quare executio 
non, that the plaintiff was not entitled to have a second execution. 


Tuts writ of error to the common pleas of Dauphin county, brought 
up a judgment on a case stated, which disclosed the following facts. 
The plaintiff obtained judgment against the defendants for a thousand 
dollars, and issued a fiert facias to November term, 1840, which 
was put into the sheriff’s hands and levied on the stock at their fur- 
nace. On the 25th of September, in the same year, they conveyed 
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their iron works, including the stock, to one Hickox, who, on the 
14th of October, paid the amount of the execution into the sheriff’s 
hands, in notes of the Commercial Bank of Millington (Delaware), 
and took a receipt in full of the debt, interest, and costs. On the 
15th of October, the plaintiff’s attorney, having inquired into the 
value of the notes, received them from the sheriff, and gave him an 
acquittance. The cashier of the Millington bank absconded with all 
its effects on the 12th of October; and on the next day its failure 
was publicly known to the inhabitants of the place. Its notes, how- 
ever, continued to pass current at Harrisburg till the 19th. As soon 
as its failure was known to the plaintiff, he tendered the notes to 
Hickox and the defendants, who refused to receive them ;—and on 
these facts the court below gave judgment for the defendants. 


The cause was argued here by Foster and McCormick for the 
plaintiff; and by Raun, and Johnson, Attorney General, for the 
defendants. 


Gisson C. J. Cases in which the bills or notes of a third per- 
son were transferred for a debt, are not to the purpose ; and most of 
those which have been cited are of that stamp. When the parties 
to such a transaction are silent as to terms, the rules of interpretation 
im regard to it are few and simple. If the securities are transferred 
for a debt contracted at the time, the presumption is, that they are 
received in satisfaction of it; but if for a precedent debt, it is that 
they are received as collateral security for it: and in either case, it 
may be rebutted by direct or circumstantial evidence. But by the 
conventional rules of business, a transfer of bank notes, though they 
are of the same mould and obligation between the original parties, is 
regulated by peculiar principles and stands on a different footing. 
They are lent by the banks as cash ; they are paid away by the bor- 
rower as cash ; and the language of Lord Mansfield in Miller v. Race, 
(1 Burr. 452), was not too strong when he said, “ they are not goods, 
nor securities, nor documents for debts ; but are treated as money, as 
cash, in the ordinary course and transactions of business by the gene- 
ral consent of mankind, which gives them the credit and currency of 
money toall intents and purposes. ‘They are as much money as guin- 
eas themselves are, or any other coin that is used in common pay- 
ments as money or cash.” If such were the legal character of bank 
notes in England, where there was but one bank, how emphatically 
must it be so here, where they have supplanted coin for every purpose 
but that of small change, and where they have excluded it from circu- 
lation almost entirely. It is true, as was remarked in Young v. Adams, 
(6 Mass. R. 182), that our bank notes are private contracts without 
a public sanction like that which gives operation to the lawful money 
of the country ; but it is also true that they pass for cash, both here 
and in England, not by force of any such sanction, but by general 
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consent, induced by their great convenience if not by the absolute 
necessities of mankind. Miller v. Race is a leading decision, which 
has never been doubted in England or (except in a case presently to 
be noticed) in America; and it goes far to rule the point before us ; 
for if the wheel of commerce is to be stopped or turned backwards in 
order to repair accidents to it from occasional impurities of the me- 
dium which keeps it in motion, except those which — few and far 
between —are occasioned by forgery, bank notes must cease to be a 
part of the currency, or the business of the world must stand still. 
The weight of authority bearing directly on the point, is decisively 
in favor of the position, that bona fide payment in the notes of a 
broken bank discharges the debt. Though Camidge v. Allenby, (6 
B. & C. 373; S. C. 13 Eng. C. L. R. 202), was a case of pay- 
ment, not in bank notes, but in the cash notes of a banker who had 
failed a few hours before, it was held that, if they were to be consi- 
dered as cash, the debt would have to be considered as discharged ; 
but that if the debtor was at liberty to treat them as negotiable paper 
merely, he was bound to use due diligence in procuring payment of 
them ; and that in either aspect the same result was inevitable. 
Such securities, however, though formerly called goldsmith’s notes, 
have not been treated as cash by the merchants or the courts. 
Strictly speaking, they are ordinary promissory notes ; for none but 
the notes of the bank of England are considered bank notes in that 
country. The judges, however, seem to have hesitated in that case 
as to their precise character ; but they distinctly decided that bona 
fide payment in notes that have received the qualities of money from 
the conventional laws of trade, is absolute satisfaction notwithstand- 
ing the previous failure of the drawer. In America we have a deci- 
sion directly to the same effect in Scruggs v. Gass, (8 Yerger, 175), 
in which the supreme court of ‘Tennessee held that payment in the 
notes of a bank which had failed, discharged the debt ; and in Young 
v. Adams, already quoted, we have a decree of the supreme court of 
Massachusetts to the same purport. 

In contrast with these, stands Lightbody v. Ontario Bank, decided 
by the supreme court of New York, (11 Wend. 1,) and affirmed by 
the court of errors (13 Wend. 101). ‘The judges and senator who 
delivered opinions in that case, seem not to have agreed in their in- 
termediate positions, though they arrived at the same conclusion. 
The chief justice, who delivered the opinion of the supreme court, 
seems to have thought that a bank note stands on the footing of any 
other promissory note ; that as he who parts with what is valuable 
ought, on principles of natural justice, to receive value for it in re- 
turn, a vendor is not bound by an agreement to accept promissory 
notes in payment should they have become bad before the transac- 
tion ; and that payment in the notes of an insolvent bank is no better 
than payment in counterfeit coin. It is obvious that this involves a 
contradiction ; for to confound bank notes with ordinary promissory) 
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notes, would subject a debtor who had_ paid them away, to the risk 
of the bank’s subsequent solvency. In the court of errors, the chan- 
cellor, having premised that a state is not at liberty to coin money 
or make any thing but gold or silver a legal tender, and consequently 
that the practice of receiving bank notes as money is a conventional 
regulation and not a legal one, concluded by saying, that where the 
loss has already happened by the failure of the bank, there is no im- 
plied agreement that the receiver of the notes shall bear it; and that 
if he were called on to express his understanding of the transaction 
at the time, he would say what natural justice says, that the risk of 
previous failure in the value of the medium must be borne by the 
party paying. Senator Van Schaik also insisted much on the natu- 
ral justice of the principle, and aflirmed that no case in the books au- 
thorizes an inference that bank notes are considered as money except 
on the universally implied condition that the banks which issued 
them are able to redeem them at the time of the transfer. In Miller 
v. Race, however, Lord Mansfield asserted that they are money with- 
out any condition or qualification whatever; and Camedge v. Allenby 
as well as Scruggs v. Gass, affirms that they may retain the charac- 
ter of money after the bank’s actual failure. ‘To assume that sol- 
vency of the bank at the time of the transfer is an inherent condition 
of it, is to assume the whole ground of the argument. Al] concurred 
however in asserting that the medium of payment must turn out to 
have been what the debtor offered it for at the time of payment. 
How does that consist with the equitable principle that there must in 
every case be, not only a motive for the interference of the law, but 
that it must be stronger than any to be found on the other side ; else 
the equity being equal and the balance inclining to neither side, 
things must be left to stand as they are (Fonbl. b. i. ch. v. § 3, and 
ch. iv. $ 25); in other words, that the law interferes not to shift a 
loss from one innocent party to another who is equally innocent and 
a stranger to the cause of it. 

The self-evident justice of this is a proof that it is a principle not 
only of equity but of the common law. We need go no further in 
search of authority for it than Miller v. Race, in which one who had 
received a stolen bank note for a full consideration in the course of 
his business, was not compelled to restore it. It was intimated in the 
Ontario Bank v. Lightbody, that there was a preponderance of 
equity in that case, not on the side of him who had lost the note, but 
on the side of him who had Jast given value for it. Why last? The 
maxim prior in tempore, potior in jure, prevails indifferently between 
prior and subsequent purchasers of a legal title or an equitable one. 
It is for that reason that the owner of a stolen horse can reclaim him 
of a purchaser from the thief; and were not the field of commerce 
market overt for every thing which performs the office of money in 
it, the owner of a stolen note “might follow it into the hands of a dona 
fide holder of it; and it was that principle, instead of any consider- 
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ation of the relative equities, which ruled the cause in Miller v. Race. 
But a more forcible illustration of the principle before us than any 
of the preceding, were the case indisputable law, might be had in 
Levy v. Bank of the United States (4 Dall. 345; S. C. 1 Binney, 
27), in which the placing of even a forged check to the credit of a 
depositor as cash —a transaction really not within the protection of 
any conventional rule of trade— was held to conclude the bank ; 
and to these may be added the entire range of those cases in which 
the purchaser of an article from a dealer, has been bound to bear a 
loss from a defect in the quality of it. And for the reason that the 
law refuses to interfere between parties mutually innocent, it refuses 
also to interfere between parties mutually culpable; as in actions for 
negligence. The rule of the admiralty in such a case being the rule 
of the civil law, apportions the loss ; but it has no place in any other 
court. 

What then is there in the case before us to take it out of this 
great principle of the common law? ‘The position of the judges in 
New York is, that every one who parts with his property, is entitled 
to expect the value of it in coin. Doubtless he is. He may exact 
payment in jewels, if such be the bargain. But when he has ac- 
cepted without reserve what the conventional laws of the country 
declare to be cash, his claim to any thing else is at an end. 
Bills of exchange and promissory notes enter not into the business of 
commerce as money ; but it impresses even these with qualities which 
belong not to ordinary securities. ‘The holder of a bill or note, who 
has taken it in the ordinary course, can recover from the drawer 
without regard to consideration betwixt the original parties; and if a 
man cannot part with his property except subject to an inherent right 
to have the worth of it at all events, why should not the drawer of a 
note or bill be at liberty to show want of consideration against an 
endorsee on the principle that no one can pledge his responsibility 
without having received the consideration he expected for it? Or 
why, on the supposed moral and public considerations that have been 
invoked in the discussion of this principle, should the vendee of a 
chattel be bound to pay for it though it turn out to be inferior in 
quality to what he expected it to be? It is because it would stop 
the wheels of commerce, were a series of such transactions success- 
ively unraveled to trace the defect to the author of it; and dealers 
must therefore take the risk of it for the premium of the expected 
profit. And may not dealers, as well as insurers, take the risk 
of an event which may have already happened? The creditor, in 
fact does take the risk of the bank’s solvency, when he makes its 
notes his own without reserve. The assertion that it is always an 
original and a subsisting part of the agreement that a bank note shall 
turn out to have been good when it was paid away ; can be conceded 
no further than regards its genuineness. ‘That every receiver of a 
genuine note supposes it to be equal to coin, is disproved by daily 
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experience which shows that bank paper circulates by the consent of 
communities at its nominal value when it is notoriously below it, 
But why hold the payer responsible only for a failure of the bank 
declared before the time of the payment, and not for insolvency end- 
ing in an open failure afterwards? Asa bank may be actually in- 
solvent before it chooses to let the world know it, we must carry his 
responsibility further back than the period of failure, if we carry it 
back at all. Were it not for the conventional principle that the pur- 
chaser of a chattel takes it with its defects, the purchaser of a horse 
with the seeds of a mortal disease in him, might refuse payment of 
the price, though the animal’s vigor and usefulness were still unim- 
paired ; and were we to divest a bank note of the analogous principle 
which makes it pass for cash, a receiver of it might treat the pay- 
ment as a nullity, by showing that the bank was actually, though not 
ostensibly, insolvent at the time of the transaction. It is no solutian 
of the difficulty to say the receiver might instantly convert such a 
note into coin by presenting it at the counter for payment. ‘To do 
that, might require a journey from Boston to New Orleans, and the 
bank might have stopped in the mean time; or it might have sus- 
pended its payments from motives of policy and with a certainty of 
being able to pay the last shilling ; and who could determine whether 
it might not virtually do so? ‘This distinction between previous and 
subsequent failure evinced by stopping payment, is an arbitrary and 
an impracticable one, ‘To such a payment we must apply the cash 
principle entire, or we must treat it as a transfer of negotiable paper 
merely, imposing on the transferee no more than ordinary mercantile 
responsibility in regard to demand of payment and notice of dishonor : 
there is no middle ground. But to treat a bank note as an ordinary 
promissory note, would introduce confusion and endless litigation. 
The inconvenience of having a chain of disputes between successive 
receivers of it, would more than counterbalance the good done by 
hindering a crafty man from putting off his worthless note to an un- 
suspecting creditor. No human contrivance can prevent the accom- 
plishment of secret fraud ; and rules for the suppression of petty mis- 
chiefs have usually introduced greater ones, 

The case of a counterfeit bank note, is entirely different. The 
conventional laws of trade extend to it only to prohibit the circula- 
tion of it; and they leave it, in all beside, to the rule of the common 
as well as civil law, which requires a thing parted with for a price to 
have an actual or a potential existence, (2 Kent, 468,) and a forged 
note, wanting as it does, the quality of legitimate being, is a non- 
entity. It is no more a bank note, than a dead horse is a living one ; 
and what is without existence at the time, cannot be the subject of a 
contract. But it cannot be said that the genuine note of an insol- 
vent bank has not a legitimate existence, though it be little worth, or 
that the receiver of it has not got the thing he expected. It ceases 
not to be genuine by the maker’s insolvency ; and it remains a pro- 
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mise to pay, though the promissor’s ability to perform be impaired or 
destroyed. But as the stockholders of a broken bank are the last to 
be paid, it is seldom unable to pay its note holders and depositors ; 
and even where there is nothing left for them, its notes may be parted 
with at a moderate discount to those who are indebted to it. We 
seldom meet with so bad a case as the present, in which every thing 
like effects, and even the wreck of the bank itself disappeared in a 
few hours. But independent of that, the difference between forgery 
and insolvency in relation to the transfer of a bank note is as distinctly 
marked as is the difference betwixt title and quality in relation to the 
sale of a chattel. 

What then becomes of the principle that a man shall not have 
parted with his property until he shall have had value, or rather what 
he expected, for it? Like many others of the same school, it would 
be too refined for the transactions of our times, even did a sem- 
blance of justice lie at the root of it. But nothing devised by human 
sagacity can do equal and exact justice in the apprehension of all 
men. ‘The best that can be done ts, in any case, no more than an 
approximation to it; and when the incidental risks of a business are 
so disposed of as to consist with general convenience, no injustice 
will, in the end, be done to those by whom they are borne. Com- 
merce is a system of dealing in which risk, as well as labor and cap- 
ital, is to be compensated. Nothing can be more exactly balanced, 
however, than the equities of parties to a payment in a medium whose 
worthlessness was unsuspected by either of them. The difference 
between them is not the tithe of a hair or any other infinitesimal 
quantity that can be imagined; and in a case so circumstanced, the 
law allows a loss from mutual mistake to rest where it has fallen rather 
than remove it from the shoulders of one innocent man to the shoul- 
ders of another equally so. The civil law principle of equality, how- 
ever practicable in an age when the operations of commerce were 
simple, slow, and deliberate, would be entirely unfit for the rapid 
transactions of modern times: it would put an end to them altogether. 
No man can withhold his admiration of the civil Jaw as a fabric of 
wisdom for its day, or deny that it has contributed largely to the best 
parts of modern jurisprudence ; but all its materials of superior value 
have already been worked up in the construction of our own more 
commodious edifice, and if the cultivation of an acquaintance with 
it is to beget a desire to substitute its dogmas for the maxims of the 
common law —the accumulated wisdom of a thousand years’ expe- 
rience —it were better that our jurists should die innocent of a know- 
ledge of it. ‘This longing after its peculiar doctrines began with Mr. 
Verplank’s commentary on the decision of the Supreme Court of the 
United States in Laidlow vy. Organ, (2 Wheaton, 178,) and it was 
subsequently indulged by the supreme court of his own state, so far 
as to sap the foundation of its own sound decision in Seixas v. Wood, 
(2 Caines’ Rep. 48). In Laidlow vy. Organ, however, where the 
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purchaser had refused to disclose his information that the article had 
risen in the market, there was room for at least a pretence of ine- 
quality in the circumstances of the parties; but where they have 
acted, as in our case, in equal ignorance and with equal good faith, 
even that pretence, flimsy as it was, is wanting, and the law, on prin- 
ciples of convenience as well as justice, refuses to interfere between 
them. It is, therefore, unnecessary to insist on the provisions of our 
statute of 1836, which enacts that, “it shall be lawful for the officer 
charged with the execution of any writ of fiert facias, when he can 
find no other real or personal estate of the defendant, to seize and 
take the amount to be levied by such writ, of any current gold, sil- 
ver, or copper coin, belonging to the defendant, in satisfaction thereof : 
or he may take the amount aforesaid, of any bank notes or current 
bills, for the payment of money issued by any monied corporation at 
the par value of such notes.”’ At least for purposes of seizure, then, 
bank notes, with us, are money ; and had the sheriff returned that 
he had seized the notes in this instance as thé defendant’s property, 
instead of having seized the property itself, it would not have been 
pretended that the debt was undischarged. But though he returned 
the facts specially, the notes were received as cash by the plaintiff’s 
attorney, after which, on no principle whatever could the transaction 
be thrown open. ‘The plaintiff’s case is an unfortunate one ; but we 
could not relieve him of his burthen without placing it on the shoul- 
ders of those who would be equally unfortunate. 
Judgment affirmed. 


Superior Court of Cincinnati, September, 1841. 
STRADER AND ANOTHER v. DueGan. 


The Law of River Navigation. 

Tis was an action of trespass, brought to recover damages for so 
navigating the steamboat Danube, that she fore ibly ran into and sunk 
the steamboat MacFarland. The plaintifls were the owners of the 
MacFarland, and the defendant was pilot at the wheel of the Danube, 
at the time of the injury. At a former trial of this case, the plaintiffs 
obtained a verdict, but a new trial was granted, because the pilot at 
the wheel of the MacFarland, had been admitted to testify for the 
plaintiffs, without a release. ‘The second trial, owing to the great 
number of witnesses, occupiéd six days. 

The principal facts in the case were as follows: the collision took 
place about 1 o’clock in the morning of the 17th of June, 1839, 
after the moon had set, but when it was light enough for navigation, 
at a place in the Mississippi river, between Tennessee and Arkansas, 
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called Walnut Bend, which is nearly in the shape of a horse-shoe. 
The Danube was descending at the rate of twelve or fifteen miles 
per hour, and the MacFarland ascending at the rate of six or eight. 
The collision took place about one mile below the head of the upper 
Bordeaux Chute, and the stage of water was such, that there was 
from seven to twelve feet in the chute, which is more than a mid- 
dling stage. ‘The Danube, with her bow, struck the MacFarland on 
her larboard side, just front of the cook house, nearly at right angles, 
and with such force as to cut her nearly one third through. She im- 
mediately backed out about her length, and then came up to take off 
the passengers and crew from the MacFarland, a few of whom, had, 
in the meantime, jumped into the river, and were drowned. Just as 
the Danube came up, the cabin separated from the hull of the Mac- 
Farland, and the hull sank. The time between the collision and 
sinking, was variously estimated at from one to five minutes. The 
width of the river at the place of collision, is about one mile, but a 
bar puts out from the Tennessee side, about two thirds of this width. 
The remaining one third, from the edge of the bar to the Arkansas 
shore, is deep water. The entire bend is from six to eight miles in 
length, and the bar from three to four miles. The main channel is 
about one hundred yards from the Arkansas shore. The current of 
the river in the bend, at that stage of water, is about three and a 
half miles per hour, and its direction is in a curve parallel with the 
bend. ‘The two boats were seen by each other, at the distance of 
three miles or more, but it was proved, that no pilot in the night can 
determine with certainty, the position of another boat in the bend, at 
a distance of more than one mile, and probably not so far. When 
the two boats were within about one hundred yards of each other, 
and it had become nearly or quite impossible to avoid a collision, the 
big bells were rung, each hallooed to the other, and each boat stopped 
her engines, which were double. Which stopped first, was not clearly 
established, and there was some dispute as to whether either had 
stopped at all, but the weight of testimony was as above stated ; and 
the Danube had probably prepared to back at the instant of collision. 
While she was taking off the passengers, her mate threw the lead, 
and found four fathoms, but soon after, the cry was ‘‘ no bottom,” 
the line being five fathoms in length. Outside of the bar, at that 
stage, the water was more than six fathoms. Some time after the 
collision, when the river had fallen sufficiently, the wreck was found 
to be lying near the outer edge of the bar, about one third of the 
width of the river from the Arkansas shore, with her head up stream, 
and in a direction parallel with the edge of the bar. At very low 
water, there was not more than four or five feet on the outside of the 
wreck. 
Thus far there was not so much conflict in the testimony, as to 
leave any reasonable doubt. But, upon other points, there was very 
great contradiction. 
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The plaintiffs insisted that there were two rules of river navigation, 
established as well by the general usage of pilots, as by their own 
intrinsic reason, a departure from either of which, without sufficient 
cause, would evince such negligence or want of skill, as to make the 
boat so departing, liable, if harm should follow. The first rule re- 
lated to the place of the ascending and descending boats, and the 
second to their conduct on the approach of danger. As tothe place, 
they held the rule to be, that in passing through a bend, the descend- 
ing boat should keep the main channel of the river, in order to avail 
herself of the full force of the current ; and the ascending boat should 
keep up round the point or bar, in as shallow water as is compatible 
with easy steering, say three or four fathoms, in order to avoid the 
force of the current, and, at the same time, shorten the distance. If 
boats could always observe this rule, there would be no danger of 
collision. But as each may have occasion to depart from this usual 
place for business purposes, and thus create a danger of collision, 
there is need of another rule to regulate the conduct of boats when 
such danger exists. ‘This second rule they held to be, that when- 
ever the position of the ascending boat is such as to render collision 
in the least degree probable, or when the descending boat is in doubt 
as to the actual position and course of the ascending boat, it is the 
duty of the descending boat to stop her engine at a safe distance, and 
float with the current, until the danger is past, or the doubt resolved, 
thus leaving the ascending boat to do the dodging, or, in other words, 
to take which side she chooses. If both boats should stop under 
these circumstances, the difficulty would remain the same. If both 
should attempt to avoid the difficulty by changing their course, as 
there cannot be on the river the same rule as on the road, of keeping 
to the right, they might both take the same course, and thus increase 
the danger, as we often see exemplified by persons on the side-walk. 
Hence the necessity that one should stop and the other go on; and 
the reason why the descending boat should be the one to stop her 
engine is, that her steam is usually not so high as that of the other, 
and instead of losing ground, as the other would, she still has the 
benefit of the current. The defendant, while he admitted that it 
would be well if such rules were established, denied that there was 
any such general usage among pilots, either as to place or conduct, 
thata departure therefrom, would render the boat so departing, liable 
for the consequences. On the subject of these rules, a great num- 
ber of pilots were examined on each side. 

In this view, it became material to determine as nearly as possible, 
the place of collision. The pilot of the MacFarland, and several 
other witnesses testified, that she was coming up in the usual place, 
near the edge of the bar, and that the Danube left the bend and came 
over to her, she heading to the bar as the Danube approached ; and 
that the collision, in fact, took place on the outer edge of the bar. 
The plaintiffs insisted, that independently of this testimony, there 
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were two facts which made this conclusion inevitable. One was the 
sounding immediately after the collision, when the depth was only 
four fathoms. The other was the place of the wreck when first seen. 
If the impetus of the Danube would have a tendency to drive the 
MacFarland farther on the bar, this was fully counteracted by the 
tendency of the current away from the bar. Consequently the wreck 
must lie, with respect to the bar, in a line nearly parallel with the 
place of collision. But, on the other hand, several witnesses on the 
Danube, swore that the MacFarland was not coming up round the 
bar, but close in the bend ; that the Danube, seeing this, put out a 
little from the bend, so as to be from 150 to 200 yards from the 
Arkansas shore ; that she kept this course until the two boats were 
within about 100 yards of each other, when of a sudden, the Mac- 
Farland left the bend shore, and came out almost directly across the 
bow of the Danube ; and that the collision took place within 200 or 
300 yards of the Arkansas shore. The plaintiffs insisted that this 
testimony was utterly irreconcilable with the two facts before men- 
tioned, and hence concluded that these witnesses were entirely mis- 
taken with respect to the position of the two boats. This very mis- 
take of the pilot, evinced such a want of attention or skill, as would fix 
the liability upon the Danube. But even if it were not a mistake, and 
if the boats did come together where the defendant claimed, still the 
Danube was in fault for not having stopped her engine at a greater 
distance. It was conceded, however, that if the MacFarland was in 
the bend, and suddenly changed her course, which would otherwise 
have been safe, and attempted to cross the track of the Danube, the 
latter, not having reason io apprehend danger, was not in fault for not 
sooner stopping. 

Much testimony was offered respecting the chute. ‘To ascend 
through it, would cut off five or six miles. But nearly all the wit- 
nesses agreed, that the main river was the safest ; that the chute was 
narrow, crooked, and full of logs and snags ; that was more danger- 
ous by night than day ; and that when there was only seven feet wa- 
ter, it was more dangerous than when there was twelve. The testi- 
mony as to the depth was.conflicting. It ranged from seven to fifieen 
feet. But the plaintiffs insisted that under no circumstances, could 
they be required to deviate from the main river, because it was the 
safest ; and if loss should arise in consequence of such deviation, the 
insurance would be forfeited ; and still less could they be required to 
ascend this chute in the night, and at this questionable stage of water. 

The plaintiffs did not attempt to assail the character of the pilot of 
the Danube, except by showing that he was comparatively a young 
pilot. But the defendants did assail the character of the pilot of the 
MacFarland, as to his qualifications. ‘Though one of the oldest, and 
formerly one of the best pilots on the river, they endeavored to prove 
that his sight was impaired, that he was not cool and collected in times 
of danger, and that he left the wheel in this case, sooner than he should 
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have done, and was too thoughtful of his own safety. But on most, 
if not all these points, the weight of testimony was in his favor ; and 
the plaintiffs insisted that were it otherwise, his want of qualification 
would not excuse the Danube, unless the loss happened in consequence 
thereof. 


Wright and Walker, for the plaintiffs. 
Storer and Foz, for the defendant. 


The Courr charged the jury very fully upon all the points dis- 
cussed by the counsel. ‘The issue submitted to them was, whether 
the plaintiffs lost their boat by reason of the negligent or unskilful 
navigation of the Danube. If the loss occurred through the fault of 
the MacFarland, or if it was a case of mixed or mutual fault, or if 
it was mere misfortune, without fault, on either side, the plaintiffs 
could not recover. If the rules of navigation, contended for by 
the plaintiffs, had been proved to have been established by the 
general conduct and usage of pilots, or if these rules, though not 
so established, were the clear dictates of prudence, in either case 
departure from these rules would evince such a want of care or skill, 
as would subject the boat, so departing, to the damages thereby occa~- 
sioned, the measure of which would be the value of the property de- 
stroyed — in this case agreed to be twenty thousand dollars. The jury 
need take no time to consider whether the MacFarland should have 
ascended through the chute, for, under no circumstances, can a boat 
be required to adopt the more perilous course. The character of the 
pilots was no further in issue than as throwing light upon the question, 
which boat was in fault. 

The jury, after an absence of about an hour, returned with a ver- 
dict for the plaintiffs, for twenty thousand dollars. 


Court of Common Pleas, Massachusetts, January Term, 1841, at 
Boston. 


Putprs v. Davis AND OTHERS. 


Where the mortgagor of personal property removed from the town where the mort- 
gage was duly recorded, it was held, that it was not necessary for the mortgage to 
again recorded in the town to which the mortgagor removed. 


Tus was an action of replevin, commenced in Middlesex. The re- 

plevied articles were mortgaged to the plaintiff by Joseph W. Bruce, 

who owned the property and lived in Framingham. The mortgage 

was dated February 29, 1840, and was recorded on the same day in 

the clerk’s office of that town. A few weeks afterwards, Bruce re- 

moved his residence to Newton ; took the property with him to that 
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place, with the knowledge and assent of the plaintiff, and there 
made a bona fide sale of it to the defendant, of whom the plaintiff 
demanded it, claiming it by virtue of the mortgage, for condition 
broken. The demand not being complied with, this action was 
brought. The mortgage was not recorded in Newton. The Re- 
vised Statutes, ch. 74, $ 5, require, that mortgages of personal pro- 
perty shall be recorded in the town where the mortgagor resides. 
‘The question here was, whether, after the removal of the mortgagor 
from Framingham to Newton, it was necessary to the validity of the 
mortgage, that it should be recorded in Newton. 

The case was submitted to the whole court upon the above facts, 
and was argued at this term in Boston, by 


Adams, of Framingham, for the plaintiff; and by 
Bigelow, of Boston, for the defendants. 


The Court, were of opinion, that a new record was not neces- 
sary ; that if the mortgage was duly recorded in the town, where the 
mortgagor resided at the time it was given, such record was sufficient, 
as against all persons, notwithstanding the mortgagor subsequently 
changed his place of residence. Judgment for the plaintiff. 





Court of Common Pleas, Massachusetts, July Term, 1841, at Boston. 


Green v. WILLIAMS. 


Liability of Postmasters. 


Tuts was an action on the case, brought to charge the defendant, as 
postmaster of New Bedford, with the loss of a letter containing forty- 
four dollars. ‘The declaration alleged, that the defendant on the 
12th day of April, 1840, was postmaster of New Bedford, and as 
such, was bound to keep, sort, mail, &c., all letters, &c. That on 
said 12th day of April, a letter containing two bills of $20 each, and 
two of $2 each, directed to the plaintiff, to the care of Rev. E. T. 
Taylor, Boston, was put into said office, into the defendant’s care, &c., 
to be kept, mailed, &c. That the defendant, as such postmaster, was 
bound to keep, assort, mark, mail, &c., said letter; but did not, &c., 
but carelessly, &c., neglected so to do, whereby, &c. 

The following facts were proved. An unsealed letter, containing 
bills, as described in the declaration, and directed as there set forth, 
was taken to the post-office at New Bedford, on said 12th of April, 
shown to the defendant’s assistant, and his attention called to the bills. 
It did not appear, positively, that his attention was called to the ex- 
act number of the bills, but the witness swore that he showed the 
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bills to the assistant, and told him the amount of the money. The 
letter was then sealed in the assistant’s presence, given to him, and 
by him put upon the shelf with other letters. The assistant, who was 
called by the plaintiff, admitted having taken such a letter, and that 
there was money in it, (about $40,) but did not recollect that his at- 
tention was called to the fact of its being in four bills. ‘The defend- 
ant and his assistant marked the postage of the letters together. ‘This 
letter should have been marked with quadruple postage ; and it was 
proved, by the post bills from Washington, that no letter of quadruple 
or any one of tripple postage, left the New Bedford office for Boston 
on that or the next day. ‘This letter was directed to the plaintiff, to 
the care of Rev. E. T. Taylor, Boston. ‘The plaintiff was out of the 
country at the time, but had told Mr. Taylor that the letter would be 
sent to his charge about the time in question. At this time, there was 
but one mail a day between New Bedford and Boston, which was not 
opened on the way, the keys being kept only at those two offices. 
All Mr. Taylor’s letters, and all directed to his care, were, at that 
time, and had been, for eight years, taken to him by the carrier, and 
he never took, nor did any of his family take, a letter from the office. 
The New Bedford mail then arrived at about neon, and the carrier 
always waited for that mail to be distributed, and as soon as that was 
done, he left the office immediately with those letters which came to 
his charge. It was well known in the office, that the letters went by 
the carrier. The carrier always charged the postage of every letter 
which came to any one for whom he carried, before leaving the office. 
On this day there was no charge made by him of any letter to Mr. 
T. It was proved that all letters to Mr. 'T. were put immediately into 
the carrier’s bag, and by him then charged to Mr. Taylor, and not put 
into any box, or place for inquiry and delivery. It was admitted, that 
the latter never came into the possession of Mr. ‘Taylor. 


R. H. Dana, Jr., for the plaintiff, did not contend, that the defend- 
ant could be charged merely from the fact that the letter was given 
into his possession and never reached its place of destination ; but 
the plaintiff felt bound to satisfy, upon reasonable grounds of pre- 
sumptive evidence, that the letter did not leave the New Bedford of- 
fice at the proper time and manner. Although the postmaster general, 
being head of a branch of public police, is not liable either in this 
country or in Great Britain, for the negligence or delinquency of dep- 
uty postmasters or clerks, yet these deputies are themselves liable for 
any official negligence or other misconduct. Story’s Bailm. 302; 2 
Kent. Comm. 610; Rowning v. Goodchild, (3 Wils. 443); Stock 
v. Harris, (5 Burr. 2709.) 

A postmaster, although not liable as a common carrier, is yet a 
bailee for hire, not of mere custody and houseroom, like a warehouse- 
man, but of care and labor, to wit; in marking, mailing and deliver- 
ing letters. He has a public office, to which no opposition is allowed, 
and as such officer, holds himself but as possessing a high degree of 
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skill, and is bound to great care and diligence, and liable for a want 
of the same. If the plaintiff proves a loss of the letter, and makes 
out reasonably, by presumptions or otherwise, a case of default in the 
New Bedford office, then the burden of proof is on the defendant, as 
bailee for him of care and labor, to show that the letter was lost other- 
wise than by any negligence or other default of his own. Platt v. 
Hibbard, (7 Cowen, 500, note a); Beardlee v. Richardson, (9 
Wend. 271) ; Schmidt vy. Blood, (11 Wend. 25.) The delivery of the 
letter to the assistant, was a delivery to the defendant; or, at least, 
the letter must be presumed to have come into the defendant’s pos- 
session in the course of the business of the office. 


J. H. Clifford for the defendant. A postmaster, though liable for 
his own negligence, is not liable for the negligence or misconduct of 
his assistants. Sane v. Colton, (1 Ld. Raym. 646; S. C. 12 Mod. 
482) ; Whitfield v. Despencer, (Cowp. 754); Dunlap v. Monroe, 
(7 Cr. 242) ; Schroyer v. Lynch, (2 Law Rep. 229) ; Story’s Bailm. 
301. He is a public officer, and his assistants are also public officers, 
their appointments being subject to the approval of the postmaster 
general, and they giving bonds to the government for their official con- 
duct. Being a public officer responsible to the government, and con- 
stantly charged as a part of his necessary duty, with things of great 
value, he is only answerable for fraud or gross negligence, which is 


dolo proximus. Any other rule would make the office untenable. In 
this case, the plaintiff must not only show the loss of the letter, and 
that it was lost in the New Bedford post office, but must bring the 
negligence or misconduct home to the defendant personally. He also 
argued upon the facts of the case, that unless the exact contents of a 
letter were made known to the defendant, an underrating of the post- 
age might naturally take place. 


Dana, in reply. The English cases cited forthe defendant are all 
instances of attempts to charge the postmaster general, virtuti officti, 
with the misconduct of his deputies i in the local offices, without any 
charge or evidence of default in the general office. The case in 7 Cr. 
242, does not decide, that a postmaster is not liable for the acts of 
his assistants, but simply rules a point of pleading that under a com- 
plaint against a postmaster for his own negligence, evidence cannot 
be introduced of the theft or misconduct of an assistant. Chief Justice 
Marshall says expressly, that the question of liability was not raised at 
all, but a very different question, and a merely technical one of the law 
of pleading. The case in 2 Law Rep. is one in which it was sought to 
charge a postmaster for thefts committed by his clerk; and the court 
say, that although a postmaster is liable for negligence or want of 
skill in his assistant, he is not so for his secret embezzlements or 
open criminal acts. ‘This is an old principle in the law of master 
and servant. In that case all the evidence was of theft committed 
by theclerk, and it did not appear that the postmaster was implicated 
or was in any way negligent. In the case at bar there is no charge 
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and no evidence on either side of negligence or misconduct of the 
assistant ; and this question is not raised. The plaintiff’s ground is, 
that if the jury are reasonably satisfied that the loss of the letter must 
have arisen from a failure in the discharge of the duties of the New 
Bedford office, and there is nothing to implicate any assistant or clerk, 
then the burden is on the postmaster to show that the loss hap- 
pened otherwise than by his own negligence or default. If there had 
been evidence from either side to affect any subordinate in the office 
(perhaps even with mere negligence) then the party implicated would 
be the proper defendant, and the postmaster might not be answerable 
for such default, unless there was evidence or ground for belief that 
it was attended with negligence on his own part. 


Wicuiams C. J. charged the jury, that the rule for the perform- 
ance of a postmaster’s duty is ordinary diligence. He is bound to 
that and liable for a want of it. They might presume that the letter 
in question, after being put into the assistant’s charge, came into the 
care of the defendant, in the course of the business of the office as 
testified to by the assistant. The plaintiff was bound to satisfy them 
not only that it was more likely that the letter was lost at New Bed- 
ford than elsewhere ; but that it actually did miscarry there ; or, that 
its failure was, without any reasonable doubt, to be attributed to that 
office. He did not rule anything upon the general liability of the 
postmaster for the acts of his assistants ; but left the jury to presume 
in this case, if they thought the evidence of the course of business 
in the office would support it, that the letter came into the defendant’s 
possession ; and then called their attention to facts, charging them 
that they must find for the defendant unless satisfied that the letter 
miscarried at New Bedford. He then commented upon the evidence, 
told the jury to weigh the probabilities and possibilities of its loss else- 
where as well as there; and suggested, that unless the exact number 
of bills was brought home to the knowledge of the person marking 
the letter, the single fact of no letter’s leaving the office, would not, 
of itself prove that the letter in question did not go and was not 
charged with triple postage on the waybill. An underrating of the 
letter would not make the defendant liable, but the waybill and the 
whole chain of facts niust satisfy them that the loss occurred at New 
Bedford. Verdict for the defendant. 


BoyNTON AND ANOTHER v. SENTER. 


Where a defendant gave judgment to the plaintiff by default, in the middle of the term, 
the court would not refuse judgment until the last day of the term, on the application 
of a stranger. 


In this case, the goods of the defendant had been attached on mesne 
process, upon a writ returnable at the present July term. ‘The de- 
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fendant appeared by counsel, and gave judgment to the plaintiff upon 
the sixteenth day of the term. A creditor of the defendant filed a 
petition, that judgment should not be granted before the last day of 
the term, in order that the petitioner might then force the defendant 
to become an insolvent debtor under the provisions of the law of 1838, 
The petition stated, that the appearance of the defendant in said 
action was for the purpose of giving the plaintiff judgment before the 
last day of the term, with intent to prefer him, and was the conse- 
quence of collusion between the plaintiffand defendant. The petitioner, 
urged his motion, on the ground that the court had power to control 
their records and proceedings, and might refuse to render a judgment 
in a defaulted action at the first term, upon any day other than the 
last day of the term, as might seem just and proper to the court, al- 
though the parties might assent. ‘That where the rendering a judg- 
ment upon a day other than the last day, would aid parties in defeat- 
ing the intent of a statute, and injure third persons, the court would 
hold such a judgment not a just and proper one. ‘That the law of 
1838, seemed to regard the last day of the term as the day of render- 
ing judgment, as any other day would render necessary one of the 
methods of compulsory insolvency, prescribed in the 19th section of 
said law. 
The point was argued before the chief justice, at chambers, by 


Homer for the petitioner, and by 
H. H. Fuller for the plaintiff. 


Wituiuams C. J. This is an application to the discretion of the 
court. Upon general principles, the court have power to control their 
records and proceedings, and to render judgment or refuse to render 
judgment on any day of the term. This is usually done by the con- 
sent of the parties to the suit. Here a stranger to the suit comes in, 
and asks the court to interpose and refuse judgment, to which the 
parties have assented, in order to enable him to dissolve the attach- 
ment. If this application should be granted, I do not see, but that 
the court must hereafter refuse to render iudgment before the last day 
of the return term, in all cases where an attachment has been made. 
If such refusal is necessary in order to carry into effect the insolvent 
law, I think such a provision should be made by the iegislature. 
They have made no such provision, and 1 do not think the court in 
this case, would, on the whole, be justified in interposing. Let judg- 
ment be entered according to the former order. 
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Supreme Judicial Court, Maine, June Term, 1841, at Bangor. 


ANONYMOUS. 


Under the Revised Statutes of Maine, executions may be renewed at any time within 
three years after the return day, notwithstanding the time limited by the old 
statutes under which they were issued, has expired. 


By the provisions of the 105th section of ch. 115 of the Revised Stat- 
utes of Maine, “ an alias or pluries execution may be issued within three 
years next after the day on which the last preceding execution was 
returnable.” At the request of the clerk, the opinion of the full 
court was given to the effect, that this provision embraces executions 
which expired under the old statute at any time previous to the Revised 
Statutes going into effect, which executions may be renewed in the 
same manner as those issued on judgments rendered under the Re- 
vised Statutes, notwithstanding the provisions of the repealing act. 


Baxter v. Brappury. 


In covenant broken for damages for breach of the covenant of seisin in a deed of war- 
ranty, nominal damages alone are recoverable if a good title is shown in the plain- 
tiff at the trial, though he had no title at the time the action was commenced, 


Tus was covenant broken on the covenants in a deed of warranty 
of a parcel of real estate. At the time of making the deed, the de- 
fendant had no title to the premises described in the deed, nor did 
he procure any prior to the commencement of the suit. Since that 
time, however, and prior to the trial, a valid title was obtained, and 
the deed was offered in evidence at the trial in mitigation of damages. 
The defendant was thereupon defaulted, judgment to be rendered for 
such damages as the full court might adjudge upon the law. 


The case was argued at the June term, 1840, by Sanborn for the 
plaintiff, and by John Appleton for the defendant. 


Weston C. J. delivered the opinion of the court, that the usual 
measure of damages for a breach of the covenant of seisin is the con- 
sideration money and interest. ‘This rule of damages is not however 
inflexible, but such facts as may control them will be admitted in 
evidence. In the present case, as the title obtained by the defend- 
ant enured by estoppel to the benefit of the plaintiff and thus ren- 
dered the title good in him, nominal damages alone have been sus- 
tained, and none others should be recovered. 
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Wuippte v. GILPATRICK. 


No demand is necessary in order to sustain an action for property sold on conditions 
which have not been complied with, though the action be brought against a bona fide 
purchaser, without notice, from the original vendee. 


Tuts was trover for a horse. ‘The plaintiff formerly owned the horse 
and sold him to one Webber, on condition that he should pay for 
the same in the months of April, May and June then next, and that 
the horse should not be Webber’s unless paid for. Webber subse- 
quently sold the horse bona fide to the defendant, without notice of 
the real title, and the plaintiff in July finding it in his possession, 
claiming it as his own, sued out this writ without any previous demand. 
The only question raised, was as to the necessity of such a demand. 


Suepcey J. at the trial, instructed the jury that no demand was 
necessary, and a verdict was rendered for the plaintiff. 


The case was argued at this term by Washburn for the plaintiff, 


and by John Appleton for defendant. 


Emery J. delivered the opinion of the court, affirming the ruling 
of the judge at the trial. Judgment on the verdict. 


Municipal Court of the city of Boston, June Term, 1841. 


CoMMONWEALTH v. FarLey. 


To authorize the court to quash an indictment on motion, the defect must be apparent 
on the record. If it arises from an imperfect description of the offence, it should 
be such, that even if the proof should sustain the allegations, the judgment would 
still be erroneous. 

The Revised Statutes of Massachusetts have not altered the offence of perjury at the 
common law; and inevery case of perjury committed in a judicial oath, or at the 
common law, materiality is still an element of the offence. 

Where the materiality of the evidence is averred in the indictment, and there is no- 
thing in the scoanl which contradicts it, the indictment cannot be quashed for in- 
sufficiency. 

If the evidence offered at a trial, is applicable to any one of the counts of an indict- 
ment, and tends to prove or disprove the issue in whole or in part; it cannot be re- 
jected. 

If a party in a suit, civil or criminal, undertakes to recite the tenor of a record, 
which must be in totidem verbis, the omission or alteration of a single word, so as to 
make it to mean something different from the original, is fatal, and it cannot, for that 
cause, be read in evidence. 

As an application for the review of an action is addressed to the discretion of the court, 
they may hear any evidence which will tend to enlighten their discretion, and grant 
it on any terms whieh they shall deem reasonable. 


S. D. Parker, attorney for Suffolk, for the commonwealth. 


Fletcher and Bartlett, for the defendant. 
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Circuit Court of the United States, Massachusetts, May Term, 
1841, at Boston. 


New York Srare Marine Insurance Company 
v. 


Protection INsurRANcCE ComMPANY. 


Reinsurers may make the same defence and take the same objections, which might be 
asserted by the original insurers in a suit upon the first policy. 

The party reassured is entitled to recover a full indemnity for the entire loss sustained 
by him, and also for the costs and expenses which he has reasonably and necessa- 
rily incurred in order to protect himself and entitle him to a recovery over against the 
reinsurers. 7? fortiori, in a case where the reinsurers have notice that a suit has 
been commenced, and that they will be looked to for the costs and expenses, and 
make no objection. 

But the costs and expenses must be incurred in good faith, and not wantonly and un- 
necessarily in a plain case of loss, where there is no reasonable ground of defence. 
Whether notice to the reinsurers, of the commencement of a suit against the first insu- 

rers, is indispensable, qguere. 


Assumpsir on a policy of reinsurance by the defendants for the 
plaintiffs, “* lost or not lost, four thousand dollars on the brig Evelina, 
at and from her port or place of loading in Massachusetts, to Am- 
sterdam, and at and from thence to New York.’ ‘The parties 
agreed to a statement of facts for the opinion of the Court as follows : 

During the voyage insured from Massachusetts to Amsterdam, the 
vessel sustained damage by perils of the seas, and put into St. 'Tho- 
mas in distress. She was there repaired with funds procured on bot- 
tomry, and proceeded to Amsterdam, where she was atiached and 
sold by the holders of the bottomry bond. ‘The owners claimed of 
their insurers (the present plaintiffs ) a total loss, which they refused 
to pay, and a suit was instituted in New York, in which the owners 
recovered only a partial loss. ‘The plaintiffs then claimed of their 
reinsurers, the present defendants, the amount they were obliged to 
pay to the owners by reason of the judgments recovered in New 
York, and also the expenses of costs and counsel fees incurred by 
them in defending the suit. ‘The defendants denied their liability to 
pay anything under their policy, and a suit was commenced upon it. 
Afterwards a compromise was made of all the matters in dispute, ex- 
cept the liability of the defendants, as reinsurers, to indemnify the 
plaintiffs for the expenses incurred by them in defending the original 
suit, which were as follow: 

Costs recovered against New York State 

Marine Insurance Company ; . £612 75 

Counsel fees paid by them : : 300 00 

Their own costs incurred in the suit ‘ 99 99—S1012 74. 
If, in this statement, the Court shall be of opinion, that the plaintiffs 
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are entitled to recover, the defendants are to be defaulted and jude- 
ment rendered for the plaintiffs for one half of said amount, with in- 
terest and costs. Otherwise, the plaintiffs to become nonsuit. 


The cause was argued by I’. C. Loring for the plaintiffs ; and by 
Rand and Fiske for the defendants. 


Srory J. The only question which is submitted by the parties 
for the consideration of the court is, whether the plaintiffs are 
bound to pay any part or proportion of the costs and expenses of the 
suit, brought on the original policy y against the plaintiffs, including 
the fees of attorneys and counsel in the cause. It does not appear 
to me to be a question, under all the facts, of any intrinsic difficulty. 
This is a case of reassurance, and nothing is clearer, upon principle 
and authority, than that, in such a case, the reassurers are entitled to 
make the same defence and to take the same objections, which might 
be asserted by the original insurers in a suit upon the first policy. 
The consequence would seem to be, that, as no voluntary payment 
by the original insurers would be binding or obligatory upon the re- 
assurers, they are compellable to resist the payment, and to require 
the proper proofs of loss from the assured in a regular suit against 
them, so as to protect themselves by a bona fide judgment to the 
amount of the recovery against them under their reassurance. It 
was to avoid this inconvenience and delay, as well as peril, that the 
French policies of reassurance, as mentioned by Emerigon and Po- 
thier, usually contain a clause allowing and authorizing the original 
insurers to make, bona fide, a voluntary settlement and adjustment of 
the loss, which should be binding upon the reassurers.' ‘This, of 
course, puts the whole matter within the exercise of the sound discre- 
tion of the party reassured, whether to contest or to admit the claim 
of the first assured. But, independently of such a clause, it is clear, 
by the French law, that the original assurers must, in a suit brought 
against the reassurers, establish “the s same facts as would entitle the 
assured to recover upon the original policy.’ 

It seems to me, that upon the principles of the common law, un- 
der the like circumstances, the party reassured is entitled to recover 
a full indemnity for the entire loss sustained by him, and also for the 
costs and expenses which he has reasonably and necessarily incurred 
in order to protect himself, and entitle him to a recovery over against 
the reassurers. I think that is the fair interpretation of the text of 
Roccus, although it is certainly somewhat indeterminate and general 
in its expression. Iste secundus assecurator tenetur pro assecuratione 
facta a primo, et ad solvendum omne totum quod primus assecurator 





' See 1 Emerigon Assur. ch. 11, § 9; Pothier D’Assurance, n. 50. ; 2 Valin Com 
liv. 3, tit. 6, art. 20, pp. 65, 66, 67. * Ibid. 
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solverit.". The case of the ship La Tres-Sainte Trinité, cited by 
Emerigon,* is strongly in point. But it appears to me, that the doc- 
trine must be taken with all its appropriate qualifications. The 
contestation of the suit by the original assurers, must be just and rea- 
sonable ; the expenses must be fairly and reasonably incurred ; the 
conduct of the original assurers must be bona fide and in the exercise 
of a sound discretion. Now, it is precisely in this view, that the 
consideration of notice of the suit becomes most important, even if it 
be not (as I am not prepared to say that it is) indispensable. If no- 
tice of a suit, threatened or pending upon the original policy, be given 
to the reassurers, they have a fair opportunity to exercise an election, 
whether to contest or to admit the claim.’ It is their duty to act 
upon such notice when given, within a reasonable time. If they do 
not disapprove of the contestation of the suit, or authorize the party 
reassured to compromise or settle it, they must be deemed to require 
that it should be carried on, and then, by just implication, they are 
held to indemnify the party reassured against the costs and expenses 
necessarily and reasonably incurred in defending the suit. If they 
decline to interfere at all, or are silent, they have no right afterwards 
to insist, that the costs and expenses of the suit ought not to be borne 
by them, as they are exclusively, under such circumstances, incurred 
solely for the benefit of the reassurers, and are indispensable for the 
protection of the party reassured. But expenses and costs wantonly 
and unnecessarily incurred by the party reassured in a plain case of 
loss, where there is no reasonable ground of defence, or where the 
reassurers do not sanction the contestation either expressly or by im- 
plication, can never constitute a just charge against the latter. This 
was the doctrine held by the supreme court of New York in Hastie ' 
v. Depuyster, (3 Caines R. 190); and I entirely accede to its au- 
thority, as conformable to the true principles of law in analogous cases. 

In the present case, the deposition of Mr. Cook, taken since the 
statement of facts was agreed upon, is perfectly conclusive upon this 
point. ‘The defendants not only had full notice of the suit ; but were 
also informed, that they would be looked to for reimbursement of the 
costs and expenses of the suit. ‘They made no objection ; and inter- 
posed no offer of payment. Under such circumstances, they must be 
taken to have approved the resistance of the plaintiffs to the claim, 
and to have authorized the defence to be made; and, therefore, as 
there is not the slightest pretence, that the whole defence was not 
conducted with ‘entire good faith, and sound discretion, they must 
pay their proportion of the costs and expenses, including the fees of 
the attorneys and counsel employed in the defence. 

Judgment will be entered accordingly for the amount, as soon as it 
is ascertained. 








’ Roccus De Ass. n. 12. * 1 Emerigon, ch 11, § 
3 See Ambre v. Carrington, (7 Cranch, 308). 
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Supreme Court of Pennsylvania, May Term, 1841. 


Tue Trusrees or THE Encutsn Prespyrertan ConcGRreGATION 
IN THE BoRoUGH OF YorK v. James Jonunson, Samurnt Sma, 
Pump A. Smauyi, Jacop Emmet, Joun Evans ann Winuiam R, 


Morris. 


It is not an implie od condition of a grant in trust for an unincorporated congregation 
by the style of “ The Socie ty of English Presbyterians and their successors in and 
near the town of York,” that it shall remain connected with any particular church 
judicatory. 

Therefore ruled, that when the general assembly of the presbyterian church in the 
United States was divided intotwo distinct fragments, each declaring itself to be the 
true general assembly, the persons composing the majority of this congregation did 
not forfeit their interest in the trust by refusing to acknow ledge the authority of 
either of the conflicting judicatories. 


Tue record of this ejectment was removed by writ of error from 
the common pleas of York county into this court, where the errors 
assigned were argued by Mason and Hambly for the plaintiff, and by 
Myer and Chapin for the defendants. The nature of the title, the 
facts of the case, and the resulting points of law are fully stated in 
the opinion of the court, which (Huston and Kenedy, Justices, dis- 


senting) was delivered by 


Gisson C. J. This ejectment is brought in the name of the cor- 
poration by a minority of the congregation, who, having withdrawn from 
its stated worship in the church building, insist that the majority have 
forfeited their corporate rights by dissolving the connexion of the con- 
gregation with the presbytery of Carlisle, and the primitive general as- 
sembly ; and to understand the grounds on which they have placed the 
controversy, it is necessary to state the case with its circumstances. 

The congregation was formed in 1762; for it was proved at the 
trial that ministerial supplies were furnished it in that year by the pres- 
bytery of Donnegal, and subsequently by the presbytery of Carlisle 
under whose care it remained till the late convulsion of the presby- 
terian body induced it, while disclaiming all intention to become an 
independent church, to decline for the present, the jurisdiction of the 
conflicting judicatories. Its pulpit seems not to have been regularly 
filled till the installation of the Reverend Doctor Cathcart, in 1793. 
Such were its origin and ecclesiastical relations. ‘The property in 
contest was conveyed by John Penn, Sen. and John Penn, Jr., late 
proprietaries of the province of Pennsylvania, to George Irwin, Wil- 
liam Scott, and Archibald McClean “ in trust for, and for a site for a 
house of religious worship, and a burial place for the said religious 
society of English presbyterians and their successors in, and near the 
said town of York; and in confidence that they the said George 
Irwin, William Scott, and Archibald McClean, or the survivor of 
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them, their or his heirs and assigns, shall and will permit and suffer 
the said lot or piece of ground with the premises and the buildings 
thereon, to be from time to time, and at all times thereafter, at the 
disposal and under the care, regulation, and management, of the same 
religious society and their successors in and near the town of York 
aforesaid : : and for no other use, intent or purpose whatever. The 
church seems to have been built shortly afterwards, but it was not 
finished before the installation of Doctor Cathcart. The congrega- 
tion obtained a patent of incorporation, in 1813, by the style of “ the 
trustees of the English presbyterian congregation in the borough of 
York,” but the legal title of the original trustees has not been con- 
veyed to it, and the corporation is now, what the congregation were 
before, the party beneficially entitled. It will be perceived therefore, 
that the minority attempt to use the corporate name in order to oust 
the majority for an alleged forfeiture of their corporate rights, incurred, 
as it is supposed, by an application of the property to uses differing 
from those which the founders prescribed. 

By the common law, he who gives the first possessions to a cor- 
poration is the founder of it, and entitled to the rights which the 
foundership gives (Viner’s Abr. tit. Corporations Hl. 1). ‘These con- 
sist in visitation, and correction of any misapplication of his bounty to 
purposes foreign to its original destination. What then was the pur- 
pose prescribed by the Messrs. Penn? It was no more than to carry 
out the generous policy of their ancestor, the founder of the province, 
who though rigidly attached to the principles of the society of Friends, 
was bigoted to no particular sect, but munificent to all, and who left 
each to apply his gifts to such pious uses as it might think fit. That 
his descendants followed his example in this instance, is shown by the 
terms of the trust which prescribed no form of doctrine or discipline, 
the beneficiary being described as the English presbyterian congre- 
gation, evidently to individuate it; and that subjection to a particular 
assembly, was not a condition of the grant, is proved by the fact that 
there was at that time no such assembly in America. ‘The convey- 
ance was executed in 1785; and the general assembly of the Ameri- 
can presbyterian church, was constituted by the synod of New York 
and Philadelphia in 1788. It may be said that this congregation was 
connected with the elements of which the general assembly was form- 
ed, and that it is bound to conform to those subsequent changes to 
which its representatives in the synod assented. But were the found- 
ers, or the subject of their bounty, bound by terms to which the 
founders did not originally assent? The original terms could not be 
altered even with their own consent ; for that they are as incompetent 
as any one else toadd to, or take away from them was ruled in Phillips 
v. Bury, (Skin. 513) in which it was agreed thatthe founder, having 
given statutes to a college, cannot alter them unless he has reserved a 
right todo so. As tests of sectarian denomination and character, 
therefore, the divisions that have since taken place about the constitu- 
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tion of the general assembly must be laid out of the case. The 
founders foresaw them not ; and had they foreseen them, they would 
have left them to be dealt with by the congregation at its pleasure. 

‘The members of the congregation who erected the building, may be 
thought to have had a separate interest of their own in the purpose to 
which it was to be dedicated ; but even they cannot be said to have 
erected it with a view toa particular union, for though it was not 
finished till after the assembly was constituted, it was begun, and the 
pecuniary responsibilities incident to the plan, were contracted pre- 
viously. But by the common law, even subsequent contributors have 
no other right of direction than that which the founder has prescribed ; 
for they come in and give their money on a basis already established, 
and they can neither add to it nor take anything from it. If then the 
Messrs. Penn, necessarily gave the ground in contest subject to the 
direction of a majority bearing the name of presbyterians, subsequent 
contributors with particular views, could not change the destination of 
it. But though no standard of discipline or faith be prescribed in the 
conveyance or charter of incorporation, I entirely concur in what Lord 
Eldon said in the Attorney General v. Pearson, (3 Merivale’s Rep. 
353) that “ when a house is created for religious worship, and it can- 
not be discovered what was the nature of the worship intended by it, 
it must be implied from the usage of the congregation ; and that it is 
the duty of the court to administer the trust in such a manner as best 
to establish the usage, considering it as a matter of implied contract 
with the congregation.” 1 understand by this, that contemporaneous 
usage is evidence of an implied contract betwixt the founder and the 
congregation, and consequently of the purpose intended by him; but 
when, as here, neither the usage nor the purpose could possibly have 
existed at the time material to the question, subsequent usage cannot 
add to that which he intended. I agree with him also, “ that when 
the members of a congregation become dissentient among themselves, 
it is not in the power of individuals to say we have changed our opin- 
ions, and you who assemble in this place for the purpose of hearing 
the doctrines and joining in the worship prescribed by the founder, 
shall no longer enjoy the benefit he intended for you unless you con- 
form to the alterations which have taken place in our opinions.”” With 
all this and much more, | promptly agree when predicated of a con- 
gregation adhering as nearly as it can to the principles of its original 
faith, and not, as in that case, swerving from the tenets of trinitari- 
anism and embracing the hostile tenets of unitarianism. I concede 
also, that subjection to a particular judicatory may be made a funda- 
mental condition of a grant, as it expressly was in Duncan v. The 
Ninth Presbyterian Congregation, in which the trust was declared to 
be for ‘‘ such congregation of persons as shall belong to the present 
reformed synod to which the Reverend Robert Annan’s church in 
Spruce street belongs” — a case which was ultimately settled by the 
parties, but in which I differed from some of my brethren who 
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thought the congregation had not lost its property in the trust by put- 
ting off its distinctive character and merging itself in the mass of the 
presbyterian church. ‘That was a strong case; but it is altogether 
unlike the present, in which no such condition was expressed or im- 
plied. Even without an express condition, it might be a breach of 
the compact of association for the majority of a congregation to go 
over to asect of a different denomination, though it were different 
only in name. For instance, the majority of a congregation of sece- 
ders, could not carry the church property into the presbyterian con- 
nection, though these two sects have the same standards and plan of 
government. But this principle is inapplicable to a change of con- 
nection as regards ditlerent parts of the same denomination or sect. 
Now since the foundation of this congregation, an event has hap- 
pened which the founders did not contemplate, and which would not 
have been provided for had it been foreseen. This was no less than 
a dismemberment of the presbyterian body, not indeed by disorgan- 
ization of it or an entire reduction of it to its primitive elements, but 
by an excision, constitutional though it was, of whole synods with 
their presbyteries and congregations. ‘There was not merely a seces- 
sion of particles, leaving the original mass entire, but the original mass 
was split into two fragments of nearly equal magnitude ; and though 
it was held by this court in The Commonwealth v. Green, (5 Whart. 
Rep. 531), that the party which happened to be in office by means 
of its numerical superiority at the time of the division, was that which 
was entitled to represent it and perform the functions of the original 
body, it was not because the minority were thought to be any thing 
else than presbyterians, but because a popular body is known only 
by its government or head. ‘That they differed from the majority in 
doctrine or discipline, was not pretended, though it was alleged that 
they did not maintain the scriptural warrant of ruling elders. But 
the difference in this respect had been tolerated if not sanctioned by 
the assembly itself which, with full knowledge of it, had allowed the 
heterodox synods to grow up as part of the church; and it could not 
therefore have been viewed as radical or essential. We were called 
on however to pass, not on a question of heresy, for we would have 
been incompetent to decide it, but on the regularity of the meeting at 
which the trustees were chosen. 1 mention this to show that we did 
not determine that the excision was expurgation and not division. 
Indeed, the measure would seem to have been as decisively revolu- 
tionary, as would be an exclusion of particular states from the fede- 
ral union for the adoption of an anti-republican form of government. 
The excluded synods, gathering to themselves the disaffected in other 
quarters of the church, formed themselves into a distinct body gov- 
erned by a supreme judicatory, so like its fellow as to pass for its 
twin brother, and even to lay claim to the succession. ‘That the old 
school party succeeded to the privileges and property of the assem- 
bly was not because it was more presbyterian than the other, but 
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because it was stronger; for had it been the weaker it would have 
been the party excluded, and the new school party, exercising the 
government as it then had done, would have succeeded in its stead, 
and thus the doctrine pressed upon us would have made title to 
church property the sport of accident. 

Before the American revolution, the church of England in Amer- 
ica, as it was called, was annexed to the diocese of the bishop of 
London ; and it will scarce be pretended that after its separation from 
it as a natural, but not inevitable consequence of our political inde- 
pendence, a single American parishioner might have recovered the 
church with its parsonage and glebe when there was any, from his 
dissentient brethren by insisting on a continuance of the ancient con- 
nection. Public opinion would not have borne it. Yet every epis- 
copal congregation in America had been founded on the basis of that 
connection, and our independence in other matters had raised no un- 
answerable objection to its permanence, especially, after the bishop of 
London had procured an act of parliament to dispense with engage- 
ments by the American episcopal clergy that would have interfered 
with their political allegiance. It is true that the separation was 
effected with the assent of the mother church ; but it was the parish- 
ioner here, and not the church abroad, whose consent was necessary 
to a dissolution of his ecclesiastical relation in order to impair his civil 
rights. Besides, the consent of the mother church was only formal, 
and given to the separation as to a measure which she could not pre- 
vent. She indeed conferred the episcopate and thus secured a con- 
tinuance of the apostolic succession to the American episcopal 
church ; but that might have been had from the novjuring bishops in 
Scotland, as it was by Doctcr Seabury, or from the Danish episcopal 
church, which indeed offered it on terms of signing the thirty-nine 
articles of the church of England, with the exception of their polit- 

ical parts. Had the offer been accepted, there would have been an 
adverse withdrawal of ecclesiastical allegiance — in principle the very 
case before us —and it will not be pretended that the majority of an 
episcopal congregation here would not have been at liberty, in that 
event, to form a connection with an independent episcopal church 
government without forfeiting the interest of each in their church pro- 
perty. 

The revolution led to no severance of the presbyterian church in 
America from the church of Scotland, for there had been neither con- 
nection nor correspondence between them, and no illustration of the 
principle proposed can be had from that quarter; but might not one 
of these very congregations which were severed from the primitive 
general assembly here, have formed a new connection when driven 
from the old one, without forfeiting its interest in the church ; or could 
a strictly orthodox minority strip them of it by organizing themselves 
as a congregation, on strictly presbyterian principles, and regaining 
the former connection? ‘To cut off the dissenters in the first instance, 
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and to confiscate their property for what was declared to be a heresy 
for the first time, would be an act of power, not of justice. It will 
not be denied that they were presbyterian in doctrine and discipline, 
or, that if they were not, they had been received as such into the 
bosom of the church ; and what is the difference betwixt such a con- 
gregation and the one before us? It is that the one was turned out 
of the connection, and that the other withdrew from it voluntarily ; 
but the minority of the one has as much right as the minority of the 
other to seize the church property for a violation of conditions, sup- 
posed to be implied by the act of association. It will not do to say 
the assembly sanctioned the separation in the one case and not in the 
other ; for the assembly had no power over the civil rights of the par- 
ties, and could not impair them. Nor did it mean to impair them. 
On the contrary, it allowed what it considered to be the sound parts 
of those congregations to attach themselves to the nearest orthodox 
presbytery. ‘This was done, most assuredly not to enable them to 
despoil their congregation brethren ; but had they attempted to do so, 
it is hazarding little to say they would have been disappointed. 

In a case like the present, it may be demanded, to what is the 
minority of a dissentient congregation to appeal? It might be replied, 
that for the contingency of revolution, it made no provision in its 
articles of association, and the law makes none; but that to the jus- 
tice and forbearance of the majority of an association whose very ob- 
ject is to deal justly, love mercy, and walk humbly, it is to be sup- 
posed that the minority cannot appeal in vain. Nor has such an 
appeal in any instance been unsuccessful. ‘The schism which a few 
years since shook the Methodist church to its centre, is heard of 
no more ; and perhaps this happy termination of it has been effected 
in a great measure by the good sense of the parties in following the 
advice of this court in the Methodist Church v. Remington, (1 Watts, 
227,) “to part in peace, having settled their claims to the property 
on the basis of mutual and liberal concession.” And the same thing 
has been done with like effect by the original presbyterian congrega- 
tion in Carlisle. 

In conclusion, we are of opinion that no particular presbyterian 
connection was prescribed by the founders, or established by the char- 
ter; and that if such connection had been prescribed, there has been 
no adhesion to a connection essentially different, and that the breaking 
up of the original presbyterian confederation, has released this con- 
gregation from the duty of adhering to any particular part of it in ex- 
clusion of another. Instead of examining each specific error, it has 
been thought better to examine the principles on which the title de- 
pends ; and though the jury here were inaccurately instructed that an 
action could not be maintained by the corporation on its equitable 
title, yet as other principles in the cause are decisive against its right 
to recover, the record is free from any error which could do the party 
an injury. Judgment aflirmed. 

VOL. IV.—NO. VI. 31 








OF 


DIGEST 


ENGLISH 


CASES. 


Selections from 9 Dowling’s Practice Cases, parts 2 and 3; 2 Scott's New Reports, 


part 1; | Manning and Granger, part 4; 


rington and Payne, part 4. 


ARBITRATION. 

1. By an agreement of reference to 
arbitrators, with power to appoint an 
umpire, it was stipulated that the um- 
pire should make his award within two 
calendar months after his appointment. 
He was appointed on the 29th June: 
and the time for making his award was 
afterwards enlarged by consent for 
three months. He made his award on 
the 29th November: J/c/d, in time. 
(9 B. & C. 134, 603.) In Higham 
and Jessop, 9 Be Ee Ge BO 

2. On trespass, the defendant plead- 
ed not guilty, and a justification. The 
cause was referred by order of nisi prius, 
and the arbitrator awarded, that * 
the defendant had not proved his plea, 
the verdict for the plaintiff ought to 
stand:” and then stated several rea-| 
sons for his opinion, which were not | 


re 


as 


satisfactory : Held, that the adjudica- | 
| plaintiff, an agent of Don Pedro, the 


tion was sufficient, and that the suffi- 
ciency of the reasons assigned by the | 
arbitrator could not be taken into con-| 
sideration. Archer v. Owe ny, 9 D. r. C. 
341. 
3. Where an action on the case, and 
all matters in difference, being referred | 
to an arbitrator, he awarded damages | 
for an injury caused by the defendant | 
to the plaintiff’s property, by acts done 
on the adjacent property, and then 
(having the power to direct the mode 
of enjoying the property for the future) | 
awarded that the parties should respec- | 
tively enjoy the property as heretofore : 
Held, that the award was not final. 
Ross v. Clifton, 9 D. P. C. 356. 
4. A cause and all matters in dispute | 
were referred to the decision of saa 
merchants and a barrister; the arbitra- 


6 Bingham’s New Cases, part 3; 9 Car- 


tors met, and two of them agreed, on 
the merits, to find in favor of the plain- 
tiff; but the lay arbitrators agreed to 
leave a point of law which had arisen, 
to the decision of the barrister. The 
latter decided that point in favor of the 
plaintiff, and executed the award at 
Birmingham, in accordance with his 
own opinions. On the next day, the 
award was executed in London by one 
of the lay arbitrators, also in favor of 
the plaintilf: Z/edd, that the award was 
bad, as being a decision by one arbitra- 
tor, pursuant to a power delegated to 
him by the other arbitrators, they hav- 
ing no authority so to delegate. Lattd: 
v. Newton, 9 D. P. C. 437. 


BILLS AND NOTES. 
1. The defendant, when on the eve 
of departure to join the army of Don 
Pedro in Portugal, obtained from the 


loan of his acceptance for 407., payable 
forty days after date: Held, that these 
facts established an implied contract 
on the part of the defendant to indem- 
nify the plaintiff against being called 
on to pay the bill at maturity. 

Held also, that the statute of limita- 
tions began torun from the time of the 
payment of the bill by the plaintiff, not 
from the time when it became due. 
(9 Ad. & E. 633.) Reynolds v. Doyle, 
2 Scott’s N. R. 45. 

2. A declaration on xbanker’s cheque, 
which had been refused payment, by 
way of excuse for the want of notice to 
the drawers, alleged that the drawees 
had not, at the time the cheque was 
drawn, and from thence to the time of 
its presentment, any effects of the 
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drawer in their hands, nor had the 
drawer sustained any damage by rea- 
son of his not having had notice of the 
non-payment. eld good on general 
demurrer. (1 T. R.405; 2 T. R. 317; 
3 Campb. 334; 7 East, 359.) Ay 

v. Mills, O rm I 
C. 446. 

3. In an action by the payee agai 
the maker of a promissory note, 
though it is not competent to the de 
fendant to controvert, or to vary 
parol, the contract appearing on the 
face of the note, he may show that 
there was ne consideration, or that the 
consideration has failed. (1 C. M. & 
R. 703; 1 {bbot v. 
Hendricks, 2 Scott’s N. R. 183. 

1. Debt lies on a bill of exchange by 
an indorsee against his immediate in- 
dorser. (3 Price, 253; 2 Salk. 22. 
Watkins v. Wake, 9 D. P. C. 2 


; 
2 Scott’s N. R. 121; 


CONSTABLE. 

In trespass against a constable for 
taking the plaintiff into custody on a 
charge of felony, under a warrant 
which described him by a wrong chris- 
tian name: Held, that the warrant af- 
forded no protection to the defendant, 
although the plaintiff was the person 
really intended to be taken, and there- 
fore that the plaintiff was entitled to 
recover, without having demanded a 
copy and perusal of the warrant, under 
the 24 Geo. 2, c. 44. s. 6. (1 B. & 
Ald. 647; 4 M. & Sel. 360; | Bing. 
424;2 C. M. & R. 196.) Hoye v. 
Bush, 2 Scott’s N. R. 86. 


EVIDENCE. 
1. Where land in the possession of a 
tenant for years is conveyed by deed, 


the right of the purchaser, as assignee | 
of the reversion, to receive the whole | 
‘tion, and did not constitute a vested 
interest which could be the subject of 


rent for the current quarter, cannot be 
controlled by a contemporaneous parol 
agreement to apportion the quarter’s 
rent between the assignor and 
signee. Flinn v. Calow, 1M. & G. 
589. 

2. In an action on the case for false 
representations on the sale of a ship, 
whereby she was classed lower in 
Lloyd’s books than she would if she 
had been built of the materials deserib- 
ed: Held, that although the sale took 
place under a written contract, mi- 
nutely setting forth the build and di- 
mensions of the vessel, (but omitting 


as- 


all mention of the materials,) the plain- 
tiff was at liberty to give in evidence 
verbal and declarations 
made by the defendant touching the 
hip. pending the negotiation for the 
lurchase, and before the written con- 

ict Was entered into, amounting toa 
warranty that her frame was of a par- 

ular de scription of timber. 

h representations having been 
ade by an agent without any express 
authority from the defendant, it was 
held that the judge was warranted in 
leaving it to the jury to infer from the 
subsequent conduct of the defendant — 
e. g. from his not having repudiated 
the warranty when apprised of it— 
that he was privy or impliedly assent- 
ed to the misrepresentations of the 
rent. Wright v. 1 Scott’s 


a 
N. Rh. 685. 


statements 


Crooke Ss, 


INSURANCE. 

A French law provides that “the 
vessel which shall have fished, either 
in the Pacifie by doubling Cape Horn, 
or by passing through the Straits of 
Magellan, orto the south of Cape Horn, 
at sixty-two degrees of latitude at the 
least, shall obtain on its return a sup- 
plemental bounty, if it brings back in 
the produce of its fishery one half at 
least of its burthen, or if it can prove a 
navigation of sixteen months at the 
least :” Held, first, that a vessel which 
had caught fish to the amount of half 
its burthen in the Atlantic, then doubled 
Cape Horn and fished without success, 
and was lost within sixteen months after 
setting sail, had not complied with the 
conditions of the law, so as to be enti- 
tled to the bounty: and secondly, that 
the practice of the French government 
to allow the bounty under such circum- 
stances Was a mere matter of expecta- 


insurance. (2 N. R. 321; 11 East, 
134.) Devaur v. Steele, 6 Bing. N. C. 


JIS. 


LARCENY. 

1. A. was treating B. at a public 
house, and put down a sovereign, de- 
siring the landlady to give him change: 
she could not do so, and B,. said he 
would go outand get change. A. said, 
“You will not come back with the 
change.” B. replied, “ Never fear.” 
A. allowed B. to take up the sovereign, 
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and B. never returned either with it! 


or the change: Held, no larceny, as 
A., having permitted the sovereign to 
be taken away for the purpose of being 
ch inged, could never have expected to 
receive back the specific 
therefore divested himself of the entire 
possession of it. Regs. v. Thomas, 9 U, 
& P. 7Al. 

2. A landlord went to his tenant, 
who had removed all his goods, to de- 
mand rent to 122. 10s., 
taking with him a receipt ready writ- 
ten and signed. The tenant paid to 
him 2/., and asked to look at the re- 
ceipt, which was given to him; he re- 
fused to return il, or to pay the remain- 
der of the rent. The landlord swore 
that he never intended finally to part 


amounting 


with the receipt unless on payment of 


all the rent: Jfe/d, a larceny, if the 
jury were of opinion that the tenant 
intended by fraud to obtain possession 
of the receipt; and that the fact of the 
part payment of the rent made no dif- 
ference. Reg. v. Rodway, 9 C. & P. 


784. 


LIBEL. 

In an action for a libel published in 
a newspaper, the plaintiff was allowed 
to give in evidence a repetition of the 
libellous matter in a paper published 
after the commencement of the action, 
for the purpose of showing the animus: 
and in leaving the ease to the jury, the 


judge told them to look at the two para- | 


graphs, and to give the plaintiff such 
damages as they should think him en- 
titled to under the cireumstances: Feld, 
that the direction was right. Barwell 
v. Adkins, 2 Scou’s N. R. 11. 


LIEN. 
B. bought, on account of the plain- 
tiff, and with his money, certain ex- 
chequer bills, which he deposited in a 


box that he kept at his bankers’ himself 


retaining the key. Whenever it be- 
came necessary to receive the interest 
on the bills, and to renew them, B. 


was in the habit of taking them out of 


the box, and giving them to the bank- 
ers for that purpose, and the new bills 
were afterwards handed over to B. and 
locked up by him in the box, the in- 
terest received being passed to the 
credit of his account. The bills them- 
selves were never entered to his ac- 
count. 


coin, and had | 


joined the firm. 
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as against the plaintiff, a lien on the 
bills for advances made by them to B, 
while the bills remained in their bands 
in the manner before mentioned. 
Brandao vy. Barnett, 2 Scott’s N.R. 96. 


MASTER AND SERVANT. 

A van was standing at A.’s door, 
from which his goods were being un- 
loaded, and his gig was standing be- 
hind. B.’s carriage came up, and there 
not being room to pass, B.’s coachman 
cot dowa, and laid hold of the van- 
horse’s head; this caused the van to 
move, and thereby a packing case fell 
out of the van on the shafts of the gig, 
and broke them: J/eld, that B. was 
not liable for this injury, as the coach- 
man Was not acting in his employ at 
the time. Lamb v. Palk,9 C. & P. 629. 


PARTNERSHIP. 

To a count in assumpsit on a bill of 
exchange against three partners, one of 
them pleaded that the bill was accept- 
ed by the other two in the name of the 
firm, without his knowledge or con- 
sent, for a debt due from them before 


| he became a member of the firm : Held, 


that this plea was not sustained by evi- 
dence that the bill was accepted in dis- 
charge of a debt which arose partly 
before and partly after that partner 
Wilsen vy. Lewis, 2 
Scott’s N. R, 115. 

PROCHEIN AMY. 

The wife of a minor, who was in 
India, having committed adultery, his 
father procured himself to be appointed 
his prochein amy, and commenced an 
action for crim. con. without the son’s 


| knowledge or authority: Held, that he 


was entitled to do so, and that the 
judgment in that action would be a bar 
to any proceedings for the same cause 
of action by the son when of age. For 
a prochein amy is a guardian appointed 
by the court, who may sue without any 
authority from the infant. (1 Eq. Ca. 
Abr. 72; F. N. B. 26; Cro. Jac. 640.) 
Morgan v. Thorne, 9 D. P. C. 226. 


RAPE. 

In order to constitute the complete 
offence of rape it is not necessary that 
the hymen should have been ruptured. 
(1 East, P. C. 438. The case of R. v. 
Gammon, 5 C. & P. 321, is not law.) 


Held, vat the bankers had not, | Reg. v. Hughes, 9 C, & P. 752. 
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LEGISLATION IN ILtrNois. A special session of the legislature of this state 
was convoked by the proclamation of the governor, to commence two weeks 
earlier than the regular session in December last. The embarrassed state of the 
finances and the accruing interest on the state debt, falling due in January 
last, to be provided for, were the causes requiring this measure. On the Satur- 
day evening prior to the day of regular convention, the two houses adjourned 
sine die, having accomplished little or nothing towards the objects for which 
they were convened. On Monday morning, they re-assembled “in course.” 
The proceedings of Saturday elicited much discussion, and no slight degree of 
feeling in the two political parties, was manifested, it being supposed that it 
was a ruse of the dominant party to compel the State Bank to a resumption of 
specie payments under the act of January 31, 1840. Whatever may have been 
the design, if any particular design there was, the bank and its branches re- 
sumed on Monday, continued specie payments for a few days, and again sus- 
pended. The order from the mother bank was accompanied by another, forbid- 
ding the further receipt of the state auditor’s warrants, on which advances had 
been made for the accommodation of the holders. 

The regular session was adjourned about the first of March last. A large 
number of statutes were enacted, a great proportion of which, were of a private 
nature. Among the more important, are those adverted to under the following 
heads. 

Conveyances. It is enacted “ that all deeds, mortgages, conveyances, powers 
of attorney, or other instruments in writing, of, or concerning any lands, or real 
estate within this state, which have, er may hereafter be made and executed, 
without this state, and within the United States, and which may hereafter be 
acknowledged and proved in conformity with the laws and usage of the state, 
territory or district, in which any of such conveyances or instruments have 
been, or shall hereafter be made and executed, shall be recorded or registered in 
the respective counties in this state, in which the lands, tenements or heredita- 
ments, affected by any such conveyances or instruments, may be situate; and 
all conveyances or instruments thus acknowledged or proved, are hereby declared 
effectual and valid in law, to all intents and purposes, as though the same ac- 
knowledgments had been taken, or proof of execution made, within this state, 
and in pursuance of the laws thereof; Provided, that the clerk of any court of 
record within such state, territory or district, shall, under his hand and the 
seal of such court, certify that such instrument is acknowledged, or proved in 
conformity with the laws of the state, territory or district, in which it is so 
acknowledged or proved, and all deeds, mortgages, conveyances, powers of at- 
torney, or other instruments in writing, of, or concerning any lands or real es- 
tate within this’ state, which have been heretofore recorded in the respective 
counties in which the lands or real estate, described in, or affected by such deeds, 
mortgages, conveyances, powers of attorney, or other instruments in writing, is 
situate, are hereby declared to be good and effectual, as notices to subsequent 
purchasers or mortgagees.” 

_ As this act is one of great importance to persons interested in Illinois lands, 
it is copied, verbatim et literatim, from the statute book. A similar law was 
passed in 1822, and continued in force until the statute of 1827. The passage 
of this act will facilitate the settlement of land titles, and obviate the necessit 

of a recurrence to chancery process, to perfect title papers. Titles in the “ Mil- 
itary Tract,” are very much involved, and will require, either the exercise of an 
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extensive spirit of compromise, or a very general resort to litigation, before they 
will be settled. 

Elections. All white male inhabitants above the age of twenty-one years, who 
have resided in the state six months, next preceding any election held in this 
state, may enjoy the right of an elector, whether such elector has been naturalized 
or not. If any one is suspected to be deficient in the qualifications of age and 
residence, or either, by any judge of election, or if his vote is challenged by any 
elector, who has previously voted at such election, it is made the duty of the 
judges to tender the oath of the facts of qualification to such person, and further, 
that he has not voted at such election. 

Judiciary. ‘The Judiciary system has been re-organized, the old circuit court 
being abolished, and five judges added to the supreme bench, making nine at 
the present time. The state was then divided into nine judicial circuits, a 
judge of the supreme court assigned to each circuit, and the old circuit system 
revived, minus the prior appendage of circuit judges. This movement, in its 
features and general result, bore no slight resemblance to that in Maine, a year 
or two since, being, in effect, nothing more or less, than the removal of certain 
judges, in some way or other obnoxious, and the transfer to the new court, of the 
unobjectionable. 

Judgments and Executions. By prior statutes, a redemption, in cases of sales 
of real estate on execution, of one year to the debtor, and fifteen months to the 
judgment creditor, is allowed. An amendment now requires the latter, after 
the expiration of the year, to sue out execution on his judgment, place it in the 
hands of the officer, and redeem from the first sale by paying the necessary 
amount into the hands of the officer. The officer is then required to make a 
certificate of redemption, file the same in the recorder’s office of the county in 
which the land is situated, advertise and expose the land for sale, as heretofore 
provided. At the sale, the amount paid for redemption, is to be deemed and ta- 
ken, as a bid by the plaintiff in the execution, and if no one bids a greater sum, 
the land is struck off to him, and a deed executed to him by the officer forthwith, 
barring all further right of redemption. If a higher sum is bid, and the land 
struck off to such bidder, the excess is applied to the execution under which the 
redemption shall have been made as a credit, and a certificate of purchase exe- 
cuted to the new purchaser for a deed in sixty days. In case of a redemption 
from this sale, the officer is bound to proceed in like manner, while there shall 
be a judgment creditor disposed to redeem as before provided. After the lapse 
of any sixty days without redemption, a deed follows. 

All certificates under this act, and the act to which it is an amendment, are, by 
this act, made assignable, soas to vest all the rights by virtue thereof in the assignee. 
A further act prescribes that no estate, personal or real, shall be sold on exe- 
cution, unless first appraised by three householders, one chosen by the plaintiff, 
one by the defendant, and a third by the officer; or in case of neglect or refusal 
of the plaintiff, or defendant, or either of them, so to elect, the officer selects. 
These appraisers are required “fairly and impartially,” to value the property, 
‘*having reference to its cash value.” No sale can be made, unless two thirds 
of the appraisal is bid, but the process must be gone over, so long as the credi- 
tor may desire. There is this proviso, however; the plaintiff may elect on 
what property he will have his execution levied, except the land on which the 
defendant resides, and his personal property, which shall be last taken on exe- 
cution. In cases where execution issues from a court not of record, the plain- 
tiff may elect on what personal property he will have the same levied, excepting 
and reserving to the defendant, such an amount and quantity of property as is 
now exempt from execution by the.laws of this state. This act applies to all 
sales of mortgaged property, whether the foreclosure be by judgment at law, or 
decree in chancery, and extends only to judgments rendered prior, and to be 
rendered on any contract or cause of action accruing prior to May 1, 1841. 
This is usually termed the “ stay law.” 

License of Foreign Insurance Company Agencies. No agency of a foreign 
insurance company, can be maintained in this state, except by license obtained 
on the payment of two hundred dollars annually. Every infraction revokes a 
forfeiture of five hundred dollars. 
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Schools. Provision has been made for the organization and maintenance 
of common schools, by statutory enactments, protecting and preserving school 
lands, prescribing the mode of electing school commissioners and defining their 
duties, the selling and disposing of the lands, the loaning of the school fund, &c., 
&c. The new statute is quite /engihy in its details, and does not here admit 
of a proper analysis. Suflice it to say, that ample provision seems to have been 
made for these “ bulwarks of the nation.” 

Seminaries of Learning. Acts were passed, incorporating eight academies, 
one college, one seminary, and two universities. 


Deatu or GENERAL Bocarpus. The death of this venerable and distinguished 
member of the New York bar, in his 70th year, occurred recently at his residence 
in that city. He commenced the practice of law in New York nearly fifty years 
ago, — having passed a long and laborious clerkship of seven years in the office of 
the late General Hughes. He accepted a command during the last war, and his 
courage and military skill have always been properly appreciated by his fellow 
citizens. “The war ended, General Bogardus returned to his accustomed posi- 
tion in civil life, and its enjoyments, so far as his professional employments ad- 
mitted of relaxation. But his attention to his clients was unremitted, unsparing 
and severe to himself. He was several times, both before and after the war, 
chosen to representative situations in the city and state councils. But his plea- 
sures and his anxieties called him to the courts, and to his professional pur- 
suits, to which he sacrificed his ease, his domestic comforts, and finally his 
health and life. As he advanced in years he became more and more devoted to 
his clients, and their varied and perplexing concerns, and took a more frequent 
stand in the highest judicial tribunals. Often and earnestly was the advice 
given to him by his friends to retire, at Jeast for a time, that his constitution 
might regain its natural spring and energy. But he as steadily and persever- 
ingly declined, until at last, at the advanced age of seventy years, the ordinary 
limit of human life, he yielded up his earthly honors and his spirit together. 
All allusion is purposely omitted to his more private and endearing relations of 
husband and father, in which, however, he was altogether exemplary and indul- 
gent; and also to his opinions and feelings on the greatest concern of human 
life, namely, that unchanging state upon which he has now entered. It is 
known of him that upon subjects of that nature he was tender, and serious, and 
altogether tolerant and forbearing concerning the systems and belief of others. 
His regard for the sacred scriptures and religious institutions was steady and 
conscientious. It has not been the intention of the writer, nor is it in his 
power, under the circumstances of the moment, to give a full or connected bi- 
ography of the subject of these remarks, but only a hasty sketch; and in con- 
nection with that design it is proper to state, that the last public act of his life 
was calculated greatly to accelerate the progress of disease then commenced. 
Reference is had to the funeral obsequies of General Harrison, late president of 
the United States, in New York, in April Jast, on which occasion General Bo- 
gardus acted as the chief marshal, by appointment of the committee of arrange- 
menis. He was much the most interesting character in the procession that took 
place. His feeble condition of health was known to his friends, but unacknowl- 
edged by himself, and during that entire day, and notwithstanding the preva- 
lence of a violent storm of rain and snow, he remained exposed, to the last, 
attending to the duties undertaken by him, and no doubt thereby shortened his 
valuable life.” 


Law aGatnst Rartmnc anp Sconpinc. In examining the records of the gen- 
eral court of Massachusetts recently, we noticed the following law, made in 
1672: Whereas there is no e xpress punishment (by any law hitherto established) 
aflixed to the evil practice of sundry persons by exorbitency of the tongue in 
railing and scolding ; It is therefore ordered, that all such persons convicted be- 
fore any court or magistrate, that hath proper cognizance of the case, for railing 
or scolding, shall be gagged or set in a ducking stool and dipped over head and 
ears three times in some convenient place of fresh or salt water, as the court or 
magistrate shall judge meet. 











Insolvents—New Publications. 


MONTHLY LIST OF INSOLVENTS. 


Boston. Groton. 

Austin, Henry, Housewright. Perham,Charles O ? 

Alker, Thomas, Stable keeper. Smith, Ephraim, » Stone masons. 

Bartlett, William, Merchant. (ot Lowell,) 

Birdsall, Edward M., Housewright. Lee. 

Churchill, William, Fish dealer. Allen, Joseph B. 

Hastings, Joseph S., Crockery ware Lowell. 

dealer. Fuller, Porter, Laborer. 

Heilge, Charles F., Confectioner. Putnam, Maria, Single woman. 

Lyford, Thomas, Trader. Russell, David P. . 

Oakes, William H., Trader. Smith, Ephraim, 

Oliver, Ebenezer, Shoe dealer. Perham, Charles O., $ Stone masons. 

Saunders, Edwd. W., Leather dealer. (of Groton,) 

(M. 8. Brooks & Co.) Lynn. 

Seymour, Thos. H., Master mariner. © Mansfield, William, Bricklayer. 
Becket. New Bedford. 

Tillotson, Saml., Jr., Yeoman. Dexter, Thomas S., Mariner. 


Bradford. Salem. 
Dresser, Leonard P., Cordwainer. Sumner, James 8., Morocco dresser 


Cambridge Standish. 
Warner, John S., Husbandman. Ford, Joel C., Yeoman. 


Edgartown. Washington. 
Vineent, Harrison, Yeoman. Chatlee, Nathan M., Yeoman, 


Fairhaven. Woburn 
Parker, Sylvanus T., Boat builder. Fox, Warren, Tanner. 
, Stearns, Charles B. 


TO READERS AND CORRESPONDENTS. 


The first article in the present number, containing an account of the case of Jacob 
Leisler, who was tried and condemned in New York for high treason, in 1691, is 
taken from the first volume of the work on American Trials, to which we referred last 
month, as being in press. The plan of that work is a union of the elaborate State 
Trials of Howell, and the sprightly Causes Celebres of France, the cases being thrown 
into a narrative form and illustrated by all the facts relating to the subject, which oc- 
curred previously and subsequent to the trials. The work, being intended for popular 
reading, will be divested of the technical forms of legal proceedings as far as is con- 
sistent with just statements of the cases; the object will be to present histories of 
the trials rather than the trials themselves. The volume now in the press, relating 
to trials which occurred before the American revolution, will soon be published. 

The article in our last number respecting the case of Alexander McLeod has, we 
are glad to know, been favorably received by the profession. In accordance with the 
wishes of several distinguished jurists and statesmen, the article has been reprinted 
in a separate form, with the addition of notes and further illustrations by the author. 

The last number of the Law Library contained the conclusion of Shelford on Mar- 
riage and Divorce. We learn that it will be followed by Cross on the Law of Lien 
and Stoppage in Transitu, and by a recent work on the Bankrupt Law of England, 
with the recent law of congress on that subject. : 

We intended to have reprinted, in the present number, the new Bankrupt Bill; but 


its very general publication in the newspapers renders this course undesirable for the 


present, more especially as some amendments may be made in the law before it goes 


into operation. 
We have received the Catalogue of the Law Library of Harvard University, recently 


published, It makes a handsome volume of more than two hundred pages. 








